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1. G
eneral principles: 

im
m

igration detention 
pow

ers and their use
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•
Im

m
igration Act 1971:

o
Sched. 2 (pending rem

oval)
(also s.62 N

ationality, Im
m

igration 
and Asylum

 Act 2002)
o

Sched. 3 (pending deportation)
(also s.36 U

K Borders Act 2007)
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•
27,331 people entered detention 

•
28,244 left detention

•
13,173 returned from

 the U
K

•
12,321 total num

ber of enforced 
returns from

 the U
K (5,835 FN

O
s)

over half those detained released
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Year
Total 

detainees 

R
eturned 
from

 
the U

K

G
ranted 
leave

G
ranted 

TA
/TR

B
ailed

O
ther

2010
25,959

16,577
141

7,345
1,596

300

2011
27,181

16,836
175

8,088
1,820

262

2012
28,575

17,246
152

8,991
1,944

242

2013
30,030

16,933
214

10,931
1,707

245

2014
29,674

15,673
354

11,275
2,111

261

2015
33,226

15,106
180

14,330
3,210

400

2016
28,677

13,473
59

11,934
2,837

374

2017
28,244

13,173
169

10,563
3,980

359
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N
ationality

Leaving 
detention

%
 R

eturned on 
leaving 

detention 

%
 G

ranted 
TA

/TR
 on 

leaving 
detention

Pakistan
2,465

30%
46%

Albania
2,288

73%
15%

India
2,252

31%
46%

R
om
ania

1,879
94%

2%

Bangladesh
1,365

25%
52%
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•
R

eduction in num
bers but no plans for 

w
holesale system

atic release
•

O
n 1 Jan 2020: 1532 people detained

•
O

n 21 Apr 2020: 708 people detained
•

O
f those 708, all but 21 are FN

O
s

people detained reduced by over half 
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•
As at the end of M

arch, returns had 
been suspended to 49 countries

•
In late April, H

O
 confirm

ed there is no 
general policy to suspend rem

ovals
•

H
O

 referred to a flight to Poland and 
rem

oval directions to other countries 
have been set since M

arch
•

BBC
 reports that 50 people have 

been returned during the pandem
ic
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•
IR

C
s/prisons closed to visitors

•
Plans for isolating people at risk in IR

C
s, 

along w
ith guidance and cleaning m

aterials 
given to detainees

•
G

uidance on handling sym
ptom

atic people 
in IR

C
s

•
People from

 countries to w
hich rem

oval not 
possible to be released unless they pose a 
high risk of harm

 
•

A short period to review
 all cases



2. Legal safeguards 
against detention
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•
Art 5 EC

H
R

 (right to liberty, including speedy 
resolution before a judge)

•
Arts 2/3 EC

H
R

 (basic standards of treatm
ent 

for people detained)
•

Art 8 EC
H

R
 (decision to detain m

ust be 
proportionate if such rights engaged)

•
JR

: pow
ers to detain can only law

fully be 
exercised w

here there is a prospect of 
rem

oval w
ithin a reasonable period (H

ardial
S

ingh principles)
•

Im
m

igration bail
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H

ardialS
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(W
o

o
lf J

),Lum
ba

(L
o

rd
 D

y
s
o

n
):

(i) The SSH
D

 m
ust intend to deport/rem

ove the person and 
can only use the pow

er to detain for that purpose; 
(ii) The deportee m

ay only be detained for a period that is 
reasonable in all the circum

stances; 
(iii) If, before the expiry of the reasonable period, it becom

es 
apparent that the SSH

D
 w

ill not be able to effect 
deportation/rem

oval w
ithin that reasonable period, he should 

not seek to exercise the pow
er of detention; 

(iv) The SSH
D

 should act w
ith reasonable diligence and 

expedition to effect rem
oval. 

•
The SSH

D
 m

ust act and m
ake decisions in accordance 

w
ith applicable policy unless there is a good reason
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•‘D
etention and tem

porary release’ (29 
M

ay 2019) (form
erly C

hapter 55)
•‘Adults at risk in im

m
igration detention 

v5.0 (6 M
arch 2019)

•‘Judicial review
s and injunctions’ v20.0 

(10 O
ctober 2019)
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•
“there is a presum

ption in favour of im
m

igration bail and, 
w

herever possible, alternatives to detention are used.” 
(C

hapter 55.1.1)
•

“D
etention m

ust be used sparingly, and for the shortest 
period necessary.” (C

hapter 55.1.3) 
•

“In order to be law
ful, im

m
igration detention m

ust be for 
one of the statutory purposes for w

hich the pow
er is given 

and m
ust accord w

ith the lim
itations im

plied by dom
estic 

and E
C

H
R

 case law
. D

etention m
ust also be in 

accordance w
ith stated policy on the use of detention.” 

(C
hapter 55.1.4) 

•
“D

etention can only law
fully be exercised under these 

provisions w
here there is a realistic prospect of rem

oval 
w

ithin a reasonable period.” (C
hapter 55.2)
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•
People w

ho are suffering from
 a condition, or have 

experienced a traum
atic event (such as trafficking, torture 

or sexual violence), that w
ould be likely to render them

 
particularly vulnerable to harm

 if detained.
•

Levels 1-3 based on strength of professional or m
edical 

evidence supporting the above (e.g. expert, rule 35 report). 
•

L1: m
ere assertion by person/rep. L2: evidence that “m

ay”. 
L3: evidence that “is” and detention likely to cause harm

.
•

Stronger justification needed to m
aintain detention at 

higher levels, i.e. “strong indicators of non-com
pliance” 

(L2) or “significant public protection concerns” (L3).
•

Victim
s of torture includes torture by non-state actors 

(previous policy found unlaw
ful in M

edical Justice
case).
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3. G
eneral principles: 

im
m

igration bail
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•Schedule 10, Im
m

igration Act 2016 
•Presidential G

uidance N
ote N

o 1 of 
2018 (guidance for FTT judges)

•Tribunal Procedure R
ules 2014

•H
om

e O
ffice G

uidance, ‘Im
m

igration 
bail’ v5.0 (28 February 2020)
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•
SSH

D
 bail [1(1, 2)]; replaces TA/TR

 
•

FTT bail [1(3)]
•

Applies w
here SSH

D
 uses pow

ers to 
detain

•
Bail: relevant m

atters [3(2)]
o

R
isk of absconding

o
R

isk of re-offending
o

R
isk of harm

 to public
o

Protection of the person/others
o

‘Such other m
atters’
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•
C

onditions of bail [4 –
8]

•
‘C

onditional’bail [3(8)]; ‘bail in 
principle’

•
SSH

D
 pow

ers to enable a person to 
m

eet conditions of bail:
o

accom
m

odation [9(2)]
o

travelling expenses [9(4)]
•but only if ‘exceptional circum

stances’



Presidential G
uidance N

ote N
o 1 

of 2018 (FTT bail guidance)

•
Bail: ‘reasonable alternative’ to 
detention [4]

•
FTT ‘not deciding w

hether continued 
detention is law

ful’[6]
•

But bail should be granted if detention 
‘is no longer justified’ [30]

•
R

isk assessm
ent [19]
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c
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n
t.)

•
“Liberty is a fundam

ental right of all people and can only 
be restricted if there is no reasonable alternative. This 
principle applies to all people in the U

K
...”

•
“It is generally accepted that detention for three m

onths 
w

ould be considered a substantial period and six m
onths a 

long period. Im
perative considerations of public safety m

ay 
be necessary to justify detention in excess of six m

onths.” 
•

O
rder of events at a bail hearing (see para 23)

•
“It is for the im

m
igration authorities to show

 it is m
ore likely 

than not that there is no reasonable alternative to 
detention. In all cases…

 the first reason for detention is to 
enable the im

m
igration authorities to carry out their 

functions. S
afeguarding is a secondary purpose of 

detention…
”
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•
Bail is risk assessm

ent. ‘Safeguarding’.
•

Low
er threshold to engage, i.e. bail 

justified before
expiry of ‘reasonable 

period’.
•

Bail: consideration of rem
oval fram

ed in 
term

s of being ‘im
m

inent’.
•

R
isks can be m

et by suitable conditions:
o

absconding ~ FC
S (surety); tag

o
re-offending/harm

 ~ curfew



R
elevant considerations to both 

bail and unlaw
ful detention

•
Prospect of rem

oval/deportation. ‘B
arriers’:

o
Legal: pending application/appeal. 
(JR

*).
o

U
nderlying m

erits/tim
e-scales

o
Practical: travel docum

ents/rem
oval

o
Actions needed/tim

e-scales
•

R
isk factors: abscond, reoffend, harm

•
Effects on detainee: physical/m

ental health
•

Effects on others: fam
ily, children



4. Practice: considering bail 
and unlaw

ful detention 
(general points and specific 
issues raised by C

O
VID

-19)



Practice: general considerations 
w

hen applying for im
m

igration bail
•
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(cont.)
•
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 c
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•
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•
Position on substantive case

•
Position on rem

oval/previous bail apps
•

G
rounds for bail: relevant and concise

•
H

O
 application Form

 BAIL401
•

FTT application Form
 B1

•
O

ther relevant docum
ents: e.g. m

edical 
evidence, sealed JR

/court notices etc
•

Surety docum
ents: recent bank statem

ents, 
source of funds

•
Address docum

ents: ow
ner’s/landlord’s/ 

probation’s consent (letter, proof of title etc)
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•
Bail applications continue to be listed in the 
FTT and being heard rem

otely
•

BID
 reports that since 23 M

arch 95%
 of 

applications granted (of 55 hearings)
•

H
O

 even prom
pted to send open letter 

criticising FTT judges for being so ready to 
grant bail

•
Any client currently detained under 
im

m
igration pow

ers (in IR
C

s or prisons) 
should consider the m

erits of applying for 
FTT bail

•
W

ell-advised to address issues of risk to 
public and to challenge any assessm

ents
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•
C

laim
 brought in H

C
 by D

etention Action 
heard on 26 M

arch.
o

Application for interim
 relief refused. 

o
C

ourt satisfied w
ith H

O
 evidence of 

m
easures im

plem
ented in response to 

pandem
ic. 

o
O

verall process not arguably unlaw
ful. 

o
H

O
 entitled to a period of tim

e to review
 

detention in individual cases.
•

C
laim

s now
 likely to be stronger given tim

e 
that has passed and lim

ited prospects of 
any im

m
inent changes to rem

ovals



Q
uestions


