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First, rea
d

 s. 25 of the M
C

A
 1973

u
Before you retire to your d

esert island
, fam

iliarise yourself w
ith section 25 of the M

atrim
onial 

C
auses A

ct 1973 (“the M
C

A
 1973”).

u
It contains the m

atters to w
hich the court is to have regard

 in d
ecid

ing how
 to exercise its 

pow
ers in a financial rem

ed
y case.

u
Sections 25(1) and 25(2) are particularly im

portant.



A
nd

 here they a
re!

Section
25

-
M

atters
to

w
hich

courtis
to

have
regard

in
deciding

how
to

exercise
its

pow
ers

under
ss

23,24,24A
,24B

and
24E

(1)
Itshallbe

the
d

uty
ofthe

courtin
d

ecid
ing

w
hetherto

exercise
its

pow
ers

und
ersection

23,24,
24A

,24B
or24E

above
and

,ifso,in
w

hat
m

anner,to
have

regard
to

allthe
circum

stances
of

the
case,firstconsideration

being
given

to
the

w
elfare

w
hile

a
m

inorofany
child

ofthe
fam

ily
w

ho
has

notattained
the

age
ofeighteen.



(2)
A

sregard
sthe

exercise
ofthe

pow
ersofthe

courtund
ersection

23(1)(a),(b)or(c),24,
24A

,24B
or24E

above
in

relation
to

a
party

to
the

m
arriage,the

courtshallin
particular

have
regard

to
the

follow
ing

m
atters—

(a)
the

incom
e,earning

capacity,property
and

otherfinancialresources
w

hich
each

of
the

partiesto
the

m
arriage

hasorislikely
to

have
in

the
foreseeable

future,includ
ing

in
the

case
of

earning
capacity

any
increase

in
thatcapacity

w
hich

itw
ould

in
the

opinion
ofthe

courtbe
reasonable

to
expecta

party
to

the
m

arriage
to

take
stepsto

acquire;

(b)
the

financialneeds,obligations
and

responsibilities
w

hich
each

ofthe
partiesto

the
m

arriage
hasorislikely

to
have

in
the

foreseeable
future;

s.25(2) M
C

A



(c)
the

standard
ofliving

enjoyed
b

y
the

fa
m

ily
b

efore
the

b
rea

kd
ow

n
ofthe

m
a

rria
ge;

(d
)

the
age

ofeach
party

to
the

m
a

rria
ge

a
nd

the
duration

ofthe
m
arriage;

(e)
any

physicalorm
entaldisability

ofeitherofthe
p

a
rtiesto

the
m

a
rria

ge;
(f)

the
contributions

w
hich

ea
ch

ofthe
p

a
rtiesha

sm
a

d
e

orislikely
in

the
foreseea

b
le

future
to

m
a

ke
to

the
w

elfa
re

ofthe
fa

m
ily,includ

ing
a

ny
contrib

ution
b

y
looking

a
fter

the
hom

e
orca

ring
forthe

fa
m

ily;
(g)

the
conductofea

ch
ofthe

p
a

rties,ifthatconductis
such

thatitw
ould

in
the

opinion
ofthe

courtbe
inequitable

to
disregard

it;
(h)

in
the

ca
se

ofp
roceed

ingsford
ivorce

ornullity
ofm

a
rria

ge,the
va

lue
to

ea
ch

ofthe
p

a
rties

to
the

m
a

rria
ge

ofa
ny

b
enefitw

hich,b
y

rea
son

ofthe
d

issolution
ora

nnulm
entofthe

m
a

rria
ge,tha

tp
a

rty
w

illlose
the

cha
nce

ofa
cq

uiring.

s.25(2) M
C

A
 -C

ontinued



Key C
ase 1 –

The Very Im
portant O

ne

W
hite

v
W

hite
[2000]2

FLR
981

House
ofLords

26
O

ctober2000

The
firstoccasion

w
hen

the
House

ofLords
considered

the
principles

w
hich

judges
should

apply
w

hen
hearing

applications
underthe

M
C

A
1973.



Ba
ckground

 (W
hite v W

hite)

u
A

“big
m

oney”
case,

w
here

the
assets

available
exceed

ed
the

parties’
financialneed

s.
The

overallnetw
orth

ofthe
parties’assetsw

as£4.6
m

illion.

u
H

and
W

had
been

m
arried

forover30
years.Theirchild

ren
w

ere
now

ad
ultsand

ind
epend

ent.

u
The

parties
both

cam
e

from
farm

ing
fam

ilies,and
throughout

theirm
arriage

they
carried

on
a

successfuld
airy

farm
ing

businessin
partnership.



C
ourt proceed

ings (W
hite v W

hite)

u
A

t
first

instance
Holm

an
J

aw
ard

ed
W

slightly
over

one-fifth
of

the
parties’

total
assets.

The
aw

ard
w

as
based

on
her

reasonable
requirem

ents
for

housing,
stabling

for
her

horses,
and

incom
e.

u
W

appealed
to

the
C

ourt
of

A
ppeal.

Her
appealw

as
successfuland

her
share

of
the

total
assets

w
as

increased
to

about
tw

o-fifths,
w

ith
the

farm
ing

partnership
being

regard
ed

as
a

d
om

inantfeature
in

the
case.

u
H

appealed
to

the
House

of
Lord

s
seeking

the
restoration

of
the

trialjud
ge’s

ord
er.

W
cross-

appealed
seeking

an
ord

er
giving

her
an

equal
share

in
all

the
assets.

Both
appeals

w
ere

d
ism

issed
.



Som
e key points from

 Lord
 N

icholls’ 
jud

gm
ent (W

hite v W
hite)

u
The

objective
ofs

25
M

C
A

1973
m

ustbe
to

achieve
a

fairoutcom
e.The

pow
ers

m
ustalw

ays
be

exercised
w

ith
this

objective
in

view
,giving

firstconsideration
to

the
w

elfare
ofthe

children.

u
Fairness

requires
the

courtto
take

into
accountallthe

circum
stances

ofthe
case.There

should
be

no
bias

in
favourofthe

m
oney-earnerand

againstthe
hom

e-m
akerand

the
child-carer.A

judge
w

ould
alw

ays
be

w
ell

advised
to

check
his

tentative
view

s
against

the
yardstick

of
equality

ofdivision.A
s

a
generalguide,equality

should
be

departed
from

if,and
only

to
the

extentthat,there
is

good
reason

fordoing
so.

u
This

is
notto

introduce
a

presum
ption

ofequaldivision
under

another
guise:a

presum
ption

of
equaldivision

w
ould

be
an

im
perm

issible
judicialgloss

on
the

statutory
provision.



u
Section

25(2)
does

not
rank

the
m
atters

listed
in
that

subsection
in
any

kind
of
hierarchy.

The
assessm

entoffinancialneeds
is
only

one
ofthe

severalfactors
to
w
hich

the
courtis

to
have

particular
regard.In

deciding
w
hat

w
ould

be
a
fair

outcom
e
the

court
m
ust

also
have

regard
to
other

factors
such

as
the

available
resources

and
the

parties’contributions.

u
H
olm

an
J
m
isdirected

him
self

in
taking

reasonable
requirem

ents
as

the
determ

inative
factor.

A
ccordingly,the

C
ourtofA

ppealw
as
entitled

to
exercise

afresh
the

statutory
discretionary

pow
ers.

u
The

am
ountofthe

aw
ard

w
as
w
ellw

ithin
the

am
bitofthe

discretion
w
hich

the
C
ourtofA

ppealw
as

exercising
afresh,accordingly

there
w
as
no

ground
entitling

the
H
ouse

ofLords
to
interfere

w
ith

the
C
ourtofA

ppeal’s
exercise

ofdiscretion.

Som
e key points from

 Lord
 N

icholls’ 
jud

gm
ent (W

hite v W
hite) -C

ontinued



Key C
ase 2 –

The “Self-Help” O
ne

Hildebrand
v

Hildebrand
[1992]1

FLR
244

Fam
ily

Division
21

Decem
ber1990

Spoileralert:do
notgettoo

attached
to

this
case!



W
ha

t is its releva
nce? (H

ild
ebra

nd
)

u
H

had
taken

d
iscovery

im
properly

into
his

ow
n

hand
s:

he
had

obtained
and

copied
d

ocum
entscontained

in
W

’spersonalbox
file.

u
This

case
cam

e
to

be
synonym

ous
w

ith
“self-help”

in
m

atrim
onialproceedings,i.e.clientsbeing

encouraged
to

access
d

ocum
ents

belonging
to

the
other

spouse,
w

hether
they

w
ere

confid
ential

or
not,

provid
ed

force
w

as
not

used
.

O
nce

access
to

such
d

ocum
ents

or
inform

ation
had

been
gained

,
the

spouse
could

retain
and

use
copies,

though
not

the
originals,but

those
copies

should
be

d
isclosed

w
hen

a
questionnaire

w
as

served
,or

earlier
if

eitherparty
m

ad
e

a
stand

ard
request.



Key C
ase 3 –

The “Self-Help” is N
ot 

G
ood O

ne

Im
erm

an v Tchenguiz and O
thers [2010] 2 FLR 814

C
ourt of A

ppeal

29 July 2010

A
 gam

e-changer after Hildebrand.



Ba
ckground

 (Im
erm

a
n

v. Tchenguiz)

u
H

shared
an

office
and

com
puter

facilities
w

ith
W

’s
brothers

and
had

his
ow

n
passw

ord
-

protected
com

puter.
A

fterW
petitioned

ford
ivorce,one

ofW
’s

brothers
accessed

the
server

and
m

ad
e

electronic
copies

ofem
ails

and
otherd

ocum
ents

stored
by

H
on

his
com

puter.The
extent

ofthe
m

aterialinvolved
w

as
vast,the

equivalent
ofbetw

een
250,000

and
2.5m

pages.
The

otherbrotherw
asaw

are
ofw

hatw
asgoing

on.

u
The

m
ain

reason
w

hich
the

brothers
ad

vanced
foraccessing

H’s
record

s
w

as
theirconcern

for
theirsister's

interests.H
w

as
said

to
have

stated
thatthe

Tchenguiz
fam

ily
orW

w
ould

"neverbe
able

to
find

m
y

m
oney",because

itw
as"w

ellhid
d

en".



C
ourt proceed

ings (Im
erm

a
n

v. Tchenguiz)

u
There

w
ere

parallel
proceed

ings
in

the
Q

ueen’s
Bench

D
ivision

and
the

Fam
ily

D
ivision

regard
ing

the
use

of
those

d
ocum

ents,
resulting

in
conflicting

ord
ers.

M
oylan

J
d

ecid
ed

that
the

d
ocum

ents
should

be
hand

ed
back

to
H

forthe
purpose

of
enabling

him
to

rem
ove

any
m

aterialforw
hich

he
claim

ed
privilege,butthatH

w
ould

then
have

to
return

the
rem

aind
erof

the
seven

filesto
W

foruse
by

herin
connection

w
ith

the
m

atrim
onialproceed

ings.

u
H

appealed
against

that
d

ecision.
W

cross-appealed
against

the
d

ecision,
seeking

(a)
m

ore
controlover

the
process

by
w

hich
H

could
assert

privilege,
and

(b)
a

reversalof
M

oylan
J's

refusalto
restrain

H
from

d
isposing

ofcertain
m

em
ory

sticks.



u
Held

–
upholding

the
orderm

ade
in

the
Q

ueen’s
Bench

Division
and

varying
the

orderm
ade

in
the

Fam
ily

Division
–

W
ordered

to
hand

overthe
docum

ents
(togetherw

ith
any

copies)
to

H’s
solicitors,on

term
s

that,unless
W

’s
solicitors

agreed
in

w
riting,they

w
ere

notto
partw

ith
any

of
those

docum
ents

w
ithout

the
perm

ission
of

the
court;

W
restrained

from
using

any
of

the
inform

ation
obtained

through
reading

the
docum

ents.

The Jud
gm

ent (Im
erm

a
n

v. Tchenguiz)



So w
ha

t’s the position now
? (Im

erm
a

n)

u
There

is
no

basis
forany

special“self-help”
rules

in
fam

ily
proceedings.There

are
no

rules
w

hich
dispense

w
ith

the
requirem

entthata
spouse

obeys
the

law
.

u
C

om
m

unications
w

hich
are

concerned
w

ith
an

individual's
private

life,including
theirpersonal

finances,personalbusiness
dealings,and

(possibly)otherbusiness
dealings

are
confidential.

u
Itis

sim
ply

unacceptable
to

countenance
a

party
taking

the
law

into
theirow

n
hands

so
as

to
obtain

a
prem

ature
advantage.



Then w
ha

t? (Im
erm

a
n) 

u
A

n
im

portant
and

relevant
rem

edy
is

the
court's

pow
er

to
grant

search
and

seize,
freezing,

preservation,
and

other
sim

ilar
orders,

to
ensure

that
assets

are
not

w
rongly

concealed
or

dissipated,and
thatevidence

is
notw

rongly
destroyed

orconcealed.

u
Such

applications
should

be
seriously

considered
w

here
there

are
substantial

reasons
for

believing
that

a
party

is
concealing

or
dissipating

assets,
or

intending
to

concealor
destroy

docum
ents.In

such
a

case,subjectofcourse
to

any
otherfactors

w
hich

are
relevant,such

as
w

hetheran
order,and

ifso
w

hatorder,is
proportionate,a

perem
ptory

orderto
protectthe

other
party'srights

w
ould

often
be

justified.



Top tip (Im
erm

a
n)

u
Standard

practice
these

days:
if

you
receive

Im
erm

an
docum

ents,
return

them
unread

in
a

sealed
envelope,w

ithouttaking
copies.A

sk
the

otherside’s
solicitorto

keep
them

on
file,and

suggestthey
considerw

hetherall/
any

ofthem
should

be
disclosed.



Key C
ase 4 –

The Unspellable O
ne

Xydhias
v

Xydhias
[1999]1

FLR
683

C
ourtofA

ppeal

21
Decem

ber1998

A
n agreem

ent m
ay be binding if the broad heads are clear.



Ba
ckground

 (Xyd
hia

sv Xyd
hia

s)

u
Follow

ing
lengthy

negotiationsin
financialproceed

ingsand
shortly

before
the

trial,counselforW
agreed

the
term

s
ofa

fourth
d

raftofthe
consentord

erw
hich

had
been

d
rafted

by
counselfor

H.The
courtw

asnotified
thatthe

case
had

settled
and

the
hearing

w
asvacated

.

u
H

then
attem

pted
to

vary
the

agreed
tim

etable
for

paying
the

lum
p

sum
;

H’s
solicitor

subsequently
stated

in
instructions

that
H

has
w

ithd
raw

n
alloffers

and
that

the
case

w
ould

be
fully

fought.A
tthe

hearing,W
argued

asa
prelim

inary
issue

thatagreem
enthad

been
reached

;
the

D
istrictJud

ge
agreed

.H
appealed

.



C
ourt proceed

ings (Xyd
hia

sv Xyd
hia

s)

u
H’s

appealdism
issed.

u
A

n
agreem

ent
m

ay
be

binding
ifthe

broad
heads

are
clear:there

are
sound

policy
reasons

supporting
the

conclusion
thatthe

judge
is

entitled
to

exercise
a

broad
discretion

to
determ

ine
w

hether
the

parties
have

agreed
to

settle.The
courthas

a
clear

interestin
curbing

excessive
adversariality

and
in

excluding
from

trial
lists

unnecessary
litigation.

O
rdinarily

heads
of

agreem
ent

signed
by

the
parties

or
a

clear
exchange

of
solicitors'

letters
w

ill
establish

the
consensus.



M
esher v M

esher 

u
M

esherO
rder 

u
M

artin O
rder 

u
C

harge Back O
rder



Principles of a
 D

eferred
 Sa

le 

u
Statutory Provisions 

u
M

atrim
onial C

auses A
ct 1973 and

 TO
LA

TA
 1996

u
S24(1)(b) M

C
A

 1973 –
O

rd
er for Settlem

ent of Property

u
S24(1)(c) M

C
A

 1973 –
V

ariation of Settlem
ent 

u
S24A

 M
C

A
 1973 and

 s14 TO
LA

TA
 1996 –

O
rd

ers for Sale



A
 w

ell d
ra

fted
 M

esherO
rd

er  

u
The D

eta
ils of O

w
nership

  
u

W
ho O

ccup
ies the Prop

erty
u

W
ho Pa

ys the M
ortga

ge 
u

W
ho Pa

ys For A
ny Rep

a
irs

u
W

ho Benefits From
 A

ny Im
p

rovem
ents 

u
W

ho ha
s C

ond
uct of the Sa

le
u

The Trigger Events 
u

The Q
uestion of the V

a
ria

tion of Term
s

u
C

ontingencies 
u

The M
a

na
gem

ent or Restra
int of Borrow

ing 



M
esherO

rd
ers the Im

perfect Solution 

u
Financial Ties Rem

ain

u
C

an be Im
posed

u
D

isad
vantages for Both the Rem

aining and
 Leaving Party

u
Lack of C

ontrol over D
ay to D

ay arrangem
ents and

  Final Sale

u
C

apital Tied
 Up 



M
esherO

rd
er –

The Sta
rk Rea

lity  

u
Perhaps the O

nly O
ption A

vailable to m
eet the Housing need

s  



D
uxbury

v D
uxbury

u
D

uxbury
is a C

alculation M
ethod

 not a G
uarantee 

u
It is an Iterative C

om
putation 

u
A

 G
uid

e to a N
et Present V

alue of a Targeted
 Right to Receive 

u
A

n Excellent Tool to Und
erstand

 and
 Explain M

atters of Settlem
ent 



W
hen is D

uxbury
m

ost useful? 

u
Effecting a partial of total C

lean Break in lieu of Period
ic Paym

ent 

u
Effecting a clean Break on V

ariation of through C
apitalisation

u
Reverse C

alculation Incom
e generated

 from
 Retained

 C
apital

u
Reverse C

alculation to test if resources offered
 m

eets future need
s

u
C

alculating levels of C
apital Security to secure Period

ic Paym
ent 



Ba
sic C

a
lcula

tions (D
uxbury)

u
A

n Excel PV
 function Form

ula

u
£x = PV(rate, term

, paym
ent)



D
esert Isla

nd
 Luxury Item

 (D
uxbury)

u
”A

t A
 G

lance –
Essential Tables for Financial Rem

ed
ies”



Ra
d

m
a

cherv G
a

ra
tino

u
Suprem

e C
ourt exercised

 D
iscretion to Uphold

 a Pre-N
uptial A

greem
ent 

u
Suprem

e C
ourt d

id
 not say that N

uptial A
greem

ent are alw
ays enforceable 

u
This is an exam

ple of the d
iscretion of s25 M

C
A

 1973



The Key Ingred
ients (Ra

d
a

m
a

cher)

u
Full M

aterial D
isclosure 

u
Ind

epend
ent Legal A

d
vice

u
C

onsid
eration of tim

ing and
 overcom

ing C
oercion



Pra
ctica

l C
onsid

era
tions (Ra

d
a

m
a

cher)

u
Interim

Provisions(M
PS)preem

pted
and

w
oven

into
the

agreem
ent

u
A

greem
entthatm

eetsneed
sw

hen
entered

u
Review

of
the

agreem
ent

to
Properly

test
that

the
N

eed
s

w
ill

continue
to

be
m

et
through

m
eaningfulreview

u
Inheritance

Provisionsanticipated
and

incorporated

u
C

ontingency
O

ptions

u
Exitclauses



Prestv Petrod
elResourses

u
The C

orporate Veil
u

Solom
on v A

 Solom
on & C

o Ltd [1896] UKHL 1, [1987] A
C

 22 and
 the d

octrine of corporate 
personality 



M
C

A
 s23, s24 a

nd
 s25 (Sa

lom
on)

u
A

clearrecognition
ofthe

principles
ofSalom

on
as

a
‘c
le
a
ra
nd

p
rinc

ip
le
d
d
e
c
isio
n,w

hic
h
ha
s

sto
o
d
unim

p
e
a
c
he
d
fo
ro
ve
ra

c
e
ntury’Lord

N
euberger

u
A

recognition
ofthe

creation
ofsubsid

iary
com

paniesare
separate

legalentities

u
Piercing

being
confined

to
those

lim
ited

situations
w

hen
the

separate
legal

entity
can

be
d

isregard
ed

being
the

exception
to

the
Salom

on
rule



The Specific O
utcom

e

u
The Husband

 w
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