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T
his talk is an introduction to the tools you can use to m

ake a claim
 against assets held 

by the ex-partner, including s.2 L
aw

 R
eform

 (M
iscellaneous Provisions) A

ct 1970, resulting 
and constructive trusts, and prom

issory estoppel. 



W
ha

t in the
 w

o
rld

 is S2 LRM
PA

 1970???

u
S 2  provides that w

hen a couple term
inates their agreem

ent to m
arry, property in w

hich 
either or both had a beneficial interest during the engagem

ent is subject to the sam
e rules 

as determ
ine the rights of husbands and w

ives in equivalent circum
stances, including S37 

of the M
atrim

onial Proceedings and Property A
ct 1970. S 37 provides that w

here a spouse 
contributes in m

oney or m
oney’s w

orth to the im
provem

ent of real or personal property  
in w

hich either party has a beneficial interest, the contributing spouse acquires a share or 
an enlarged share in the property.

u
So…

 the effect of this piece of legislation is to perm
it a party to an engagem

ent to recover 
their investm

ent in a property ow
ned by the other party, regardless of strict legal 

ow
nership. 

u
L

im
itation: 3 years from

 w
hen the engagem

ent w
as term

inated.  



W
hy use

 it?

u
Proving the existence of the entitlem

ent can be m
uch sim

pler, given you 
just have to show

 the agreem
ent to m

arry, that it has been term
inated

 
and

 a contribution in m
oney, o

r m
o

nie
s w

o
rth

u
It should

 therefore be sim
pler and

 thereby cheaper to bring the claim
, and

 
because the legal principles involved

 are sim
pler, easier to settle 



Trusts-so
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u
Express Trust:
u

Term
s of the trust are expressly agreed by the parties, w

hich are then determ
inative 

u
Resulting Trust:
u

W
hen B has m

ade a direct financial contribution to the purchase of the property registered solely in A’s nam
e. Evidence of paym

ent 
required. N

ot a gift or loan. 

u
Constructive Trust:
u

A
n agreem

ent, arrangem
ent, understanding or prom

ise betw
een the tw

o parties. The court can also im
pute a com

m
on intention.  

u
Proprietary estoppel:

u
A doctrine that stops a person from

 going back on a prom
ise even if a legal contract does not exist. 



S14 A
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lic

a
tio

ns

u
A

pplications under section 14
of TO

LATA
1996 are usually m

ade in the follow
ing circum

stances:

u
To determ

ine w
hether jointly-ow

ned property should be sold. 

u
To quantify the respective beneficial shares that each co-ow

ner or co-habitee
is entitled to.

u
To determ

ine w
hether a party has a beneficial interest in the property, usually w

here that party’s 
nam

e is not on the legal title and the legal ow
ner is disputing the claim

. A
 co-habitee

w
hose nam

e 
is not on the legal title of the property can m

ake a court application under section 14
of TO

LATA
1996 for an appropriate order to protect its beneficial interest. T

his w
ould apply w

here the property 
is subject to an im

plied, constructive or resulting trust and the sole legal ow
ner holds it on trust for 

itself and the other party as beneficiaries.

u
To determ

ine w
hether property subject to a trust of land should be sold on the application of a 

creditor of a beneficiary. 



W
ho

 is it fo
r?

u
A

ny of the follow
ing can m

ake a court application under section 14
of TO

LATA
1996:

u
A person w

ho is a trustee of land.
u

A person w
ho has an interest in property subject to a trust of land.

u
In addition to trustees and beneficiaries under a trust of land, the follow

ing parties are able 
to m

ake an application to the court under section 14 of TO
LATA

1996 are:

u
A personal representative

of a beneficiary.
u

A trustee in bankruptcy
of a beneficiary.

u
A judgm

ent creditor w
ith a charging orderover a debtor’s share of the beneficial interest 

in the property.



Exp
re
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c
la

ra
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ns o
f trust

u
If the parties enter into an express declaration of trust that com

plies w
ith the requirem

ents of section 
53(1) of the Law

 of Property A
ct 1925, that is determ

inative of the parties’ beneficial interests in the 
property. 

u
A

t paragraph 10 of the TR1 there is a box w
hich asks the parties w

hether the property is being held on trust 
and, if so, in w

hat shares. It cannot be said clearly enough that this is conclusive and cannot be undone (in 
the absence of fraud or m

istake). (See G
oodm

an v G
allant [1986] 1 FLFR 513).

u
It is not true that Stack v D

ow
den 2007 and Jones and K

ernott 2011 have som
ehow

 underm
ined this 

fundam
ental principle. A

lthough joint nam
es cases, neither dealt w

ith a express declaration of trust. In fact, 
in Stack, Baroness H

ale said, “no one now doubts that such an express declaration of trust is conclusive 
unless varied by subsequent agreem

ent or affected by proprietary estoppel”.

u
Put to bed in recent case of Pankhania

v Chandegra
[2012] EW

CA Civ 1438.

u
Principles equally applicable to property ow

ned in 1 person’s nam
e w

ith an express declaration of trust 
betw

een 2.    
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u
2 stages:

u
O

w
nership

u
Q

uantification of interest

u
T

here is a presum
ption that equity w

ill follow
 the law

. T
herefore in joint nam

e cases, there is a 
presum

ption that each party intended to share the beneficial interest (and the responsibilities) in 
the property equally. 

u
T

he presum
ption can be rebutted by show

ing:

u
T

he parties had a different com
m

on intention at the tim
e they acquired a hom

e; or

u
T

hat they later form
ed the com

m
on intention that their respective shares w

ould change. 

u
T

his is only relevant to stage 1. 
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u
In sole nam

e cases (bought in sole nam
e but as fam

ily hom
e w

ith joint m
oney for both parties), the 

presum
ption is that the sole legal ow

ner is the sole beneficial ow
ner. 

u
T

he other party has to displace this presum
ption. T

his is a difficult burden to establish. 

u
T

he C
laim

ant m
ust either prove there w

as an express com
m

on intention that the property w
as to be 

shared beneficially, or the court m
ust be able to infer a com

m
on intention from

 the parties conduct 
(constructive trust by m

ortgage paym
ents or purchase paym

ent but also “the parties w
hole course of 

conduct in relation to the property m
ust be taken into account in determ

ining their shared intentions 
as to its ow

nership” B
aroness H

ale in A
bbott v A

bbott [2008] 1 FL
R

 1451).

u
W

hilst the law
 has m

oved on from
 taking account of sim

ply m
ortgage or purchase contributions, it is 

fair to say that your case w
ill be a hard one in the absence of such paym

ents or an express 
agreem

ent. 

u
R

em
em

ber that in addition to show
ing actual or im

puted intention, the party m
ust also have acted to 

their detrim
ent in reliance on the agreem

ent. 
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u
If one’s case gets over stage 1, there is a huge benefit to the party seeking to m

axim
ise their interest 

in the property. The court w
ill consider w

hat is fair, having regard to the w
hole course of dealing 

betw
een the parties. 

u
The court w

ill attem
pt to deduce objectively the parties’ actual com

m
on intention as to the 

quantification of their beneficial interest from
 their conduct. 

u
Each case w

ill turn on its ow
n facts!

u
Consider their view

s changing after one party finances a considerable extension to the property, 
w

here at the outset they considered them
selves to have no interest. 

u
W

hy w
as the house bought? W

ho lived there? W
hat contributions to the household did each party 

m
ake? W

hat jobs did each party have? O
ther assets they ow

ned? Very fact specific. 
u

If not possible to w
ork out the share from

 the evidence, the court can conclude that “each party is 
entitled to the share the court considers fair having regard to the w

hole course of dealing betw
een 

them
 in relation to the property” [Chadw

ick LJ in O
xley v H

iscock [2005] Fam
 211]

u
See Barnes v Phillips [2016] H

LR 3 –
court im

puted intention as to how
 the property w

as held. 
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u
Re

sulting
 trusts

u
D

istinct a
d

va
nta

ge of sim
plicity-you get out w

ha
t you put in

u
Sim

pler, less evid
ence, grea

ter certa
inty, chea

per to litiga
te a

nd
 ea

sier to settle 

u
D

isa
d

va
nta

ges-w
ill now

 ra
rely be a

ppropria
te in d

om
estic circum

sta
nces, you only get out w

ha
t you put 

in

u
C

o
nstruc

tive
 trusts

u
Involve the consid

era
tion of w

ha
t w

ould
 be fa

ir in the context of the rela
tionship a

s a
 w

hole, non-fina
ncia

l 
contributions w

ill be consid
ered

 

u
M

uch ha
rd

er to prove, com
plex in la

w
 a

nd
 evid

ence, uncerta
in, likely to be expensive to litiga

te a
nd

 ha
rd

 
to settle 

u
Pro

p
rie

ta
ry e

sto
p

p
e

l 

u
O

ften plea
d

ed
 a

s a
n a

lterna
tive to a

 constructive trust, ca
n a

lso w
ork to und

erm
ine a

n express trust 

u
M

a
ybe circum

sta
nces w

ere it w
orks better-no fina

ncia
l contribution but ga

ve up secure a
ccom

m
od

a
tion 

on the prom
ise of a

 sha
re of ow

nership 



Evid
e

nc
e

u
W

here the property is registered, official copies should be obtained from
 the Land Registry to confirm

 the registered 
proprietor(s) of the property w

hich is the subject of the dispute, and to show
 w

hat notices or restrictions have been placed on 
the registered title.

u
The original purchase file m

ust be checked in detail, in particular the TR1
(transfer of w

hole) or TP1
(transfer of part), or 

copies of those obtained from
 the Land Registry. A

ny express declarations of trust should also be checked in detail.

u
Correspondence from

 the tim
e of the purchase relating to the parties? intentions, any advice given to the parties or any 

agreem
ents m

ade should also be checked. It can also be useful to obtain a copy of the m
ortgage application form

, as w
ell as 

evidence of contributions to the purchase price in the form
 of bank statem

ents. This m
ay include any contributions to the 

purchase price from
 third parties (such as parents). For exam

ple, this m
ay explain w

hy any of the follow
ing circum

stances 
m

ay exist:

u
The property w

as purchased in the sole nam
e of one party.

u
The property w

as purchased in joint nam
es but w

ithout an express declaration of trust.
u

The property w
as purchased in joint nam

es but one party m
ade a m

uch greater contribution to the purchase price than the 
other.
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To instruct counsel, please contact:
C

lerks: Ben C
ressey and

 A
lice M

artin
E-m

ail b.cressey@
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sm
ithcham

bers.com
or 

a.m
artin@
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ithcham
bers.com

Tel:  0207 353 6802


