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Introd
uction to Ba

nkrup
tcy

u
The b

a
nkrup

tcy p
roced

ure is governed
 b

y the Insolvency A
ct 1986 and

 the 
Insolvency Rules 2016

u
V

a
st m

a
jority of w

ork concerns p
etitions p

resented
 b

y cred
itors. O

ther form
s of 

insolvency p
roced

ures includ
e:

u
Ind

ivid
ua

l V
olunta

ry A
rra

ngem
ents (‘IV

A
s’); a

nd

u
D

eb
t Relief O

rd
ers (‘D

RO
s’)

u
A

 tem
p

ora
ry insolvency p

ractice d
irection has b

een introd
uced

 w
ith the intention to 

u
A

void
, so fa

r a
s p

ossib
le, the need

 for p
a

rties to a
ttend

 court;

u
To p

rovid
e users w

ith guid
a

nce a
s to the typ

e of hea
rings w

hich the Insolvency a
nd

 
C

om
p

a
nies C

ourt list w
ill end

ea
vor to p

rovid
e; a

nd

u
Exp

la
in cha

nges to the w
a

y in w
hich certa

in d
ocum

ents a
re to b

e filed

http
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w
w
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ic

ia
ry.uk/w

p
-c

o
nte

nt/up
lo

a
d

s/2020/04/Te
m

p
o

ra
ry-IPD

-A
p

ril-
2020_.p

d
f



The Ba
nkrup

tcy Proced
ure

u
Proceed

ings start w
hen the cred

itor presents the bankruptcy petition

u
The bankruptcy of the insolvent ind

ivid
ual com

m
ences only on the d

ay on 
w

hich the bankruptcy ord
er is m

ad
e and

 continues until the ind
ivid

ual is 
d

ischarged
 (s278 IA

 1986)

u
The ind

ivid
ual is autom

atically d
ischarged

 from
 bankruptcy one year after 

the bankruptcy ord
er is m

ad
e (s279 IA

 1986).

u
The requirem

ents are strict, and
 the proced

ure follow
s a w

ell-d
efined

 path, 
as set out in both the IA

 1986 and
 the IR 2016.



Req
uirem

ents for Ba
nkrup

tcy

u
The courts of Engla

nd
 a

nd
 W

a
les ha

ve b
a

nkrup
tcy jurisd

iction for the d
eb

tor

u
The a

m
ount of the p

etition d
eb

t is eq
ua

l to or grea
ter tha

n the b
a

nkrup
tcy 

level (section 267(4) IA
 1985; £5,000 since 1 O

ctob
er 2015)

u
The d

eb
t is for a

 liq
uid

a
ted

 sum
, p

a
ya

b
le either im

m
ed

ia
tely or a

t a
 certa

in 
future tim

e (section 382 IA
 1986)

u
The d

eb
tor a

p
p

ea
rs to b

e una
b

le to p
a

y the p
etition d

eb
t, or a

p
p

ea
rs to ha

ve 
no rea

sona
b

le p
rosp

ect of b
eing a

b
le to p

a
y it

u
The p

etition d
eb

t is unsecured
 (in m

ost circum
sta

nces)

u
There is no outsta

nd
ing a

p
p

lica
tion to set a

sid
e a

 sta
tutory d

em
a

nd
 tha

t w
a

s 
served

 for the p
etition d

eb
t



Sta
tutory D

em
a

nd
s

u
If the term

s of the statutory d
em

and
 have not been com

plied
 w

ith w
ithin 

21 d
ays if it being served

, the d
ebtor shall be consid

ered
 unable to pay 

the d
ebt

u
G

enerally, a cred
itor m

ust w
ait until the 21 d

ays have elapsed
 before 

presenting a petition

u
In any event, a C

ourt shall not m
ake a bankruptcy ord

er unless the 21 d
ays 

have elapsed
 (s271(2))

u
Statutory d

em
and

s should
 only be used

 for und
isputed

 d
ebts



Presenting
 the Petition

u
A

 cred
itor m

ust d
eterm

ine w
hich court to p

resent the p
etition p

resented
 (i.e. w

hether 
w

ithin the LID
 (the areas set out in A

rticle 3, The Lond
on Insolvency D

istrict (C
ounty C

ourt 
a

t C
entra

l Lond
on) O

rd
er 2014 (SI 2014/818 and

, if so, w
hether the High C

ourt, or 
a

lterna
tively the C

entral Lond
on C

ounty C
ourt, has jurisd

iction 

u
The p

rescrib
ed

 content of the p
etition is governed

 b
y C

hap
ter 2 of Part 10 of the IR

u
D

o
c

um
e

nts to
 b

e
 file

d
 a

lo
ng

 w
ith the

 p
e

titio
n inc

lud
e

: the original p
etition and

 tw
o 

cop
ies; origina

l sta
tem

ent of truth verifying the contents of the p
etition; if the d

eb
tor is 

sub
ject to a

n IV
A

, a
nd

 ad
d

itional cop
y of the p

etition m
ust b

e filed
; the court fee; a 

d
ep

osit of £990; a
 certificate of service of the state d

em
and

; a statem
ent of truth 

verifying the p
etition unless the p

etition itself contains a statem
ent of truth.

u
D

o
c

um
e

nts re
q

uire
d

 fo
r the

 he
a

ring
 inc

lud
e

: the
certificate of service of the p

etition; 
notice of p

ersons intend
ing to ap

p
ear; certificate of continuing d

eb
t; court b

und
le; and

 a 
statem

ent of costs.



H
ow

 to a
void

 a
 b

a
nkrup

tcy ord
er

u
Setting a

sid
e the sta

tutory d
em

and
 (section 267(2)(d

) IA
 1986; A

riyo
v So

ve
re

ig
n Le

a
sing

 
p

lc
 [1998] BPIR 177)

u
D

isp
uting the d

eb
t a

t the p
etition hearing (see: C

FL Fina
nc

e
 Ltd

 v Ba
ss, Kha

la
stc

hia
nd

 
G

e
rtne

r[2019] BPIR 1327). A
ny op

p
osition should

 b
e filed

 and
 served

 no less than 5 
b

usiness d
a

ys b
efore the hearing (rule 10.18). If cross-exam

ination is req
uired

, the m
atter 

m
ay need

 to b
e hea

rd
 b

y w
ay of the Part 7 p

roced
ure. A

ny op
p

osition d
isp

uting the 
und

erlying d
eb

t should
 b

e filed
 and

 served
 not less than 5 b

usiness d
ays b

efore the 
hea

ring (r10.18)
u

Req
uesting a

n a
d

journm
ent of the hearing to enab

le the d
eb

tor tim
e in w

hich to satisfy 
the d

eb
t

u
W

here d
eb

t is b
a

sed
 on a jud

gm
ent of the court w

hich is p
end

ing ap
p

eal (not m
erely 

p
erm

ission to ap
p

eal), req
uesting that the court d

ism
iss the p

etition (r10.24(2)
u

Req
uesting tha

t the court d
ism

iss the p
etition in circum

stances w
here the cred

itor has 
unreasona

b
ly rejected

 a
n offer of security (s27 IA

 1986)



A
fte

r the
 b

a
nkrup

tc
y o

rd
e

r: d
isp

o
sitio

ns o
f 

p
ro

p
e

rty a
nd

 re
vie

w
a

b
le

 tra
nsa

c
tio

ns

u
The trustee m

a
y a

p
p

ly to court to:
u

C
hallenge a

ny d
isp

osition of assets b
y the d

eb
tor at an und

ervalue in the five years 
b

efore the p
resentation of the p

etition (s339) 
u

C
hallenge a

ny p
reference given b

y the d
eb

tor to any cred
itor in the six m

onths 
b

efore the p
resentation of the p

etition or, if the p
reference w

as given to a 
connected

 p
a

rty, w
ithin tw

o years b
eforehand

 (sections 340 and
 341 IS 1986)

u
C

hallenge a
ny agreem

ent m
ad

e in the three years b
efore the b

ankrup
tcy ord

er 
und

er w
hich the d

eb
tor w

a
s given cred

it on extortionate term
s (section 343 IA

 1986)
u

D
iscla

im
 a

ny onerous p
rop

erty, includ
ing any leasehold

 p
rop

erty of the d
eb

tor 
(sections 318 –

320 IA
 1986)

u
C

law
 b

a
ck excessive contrib

utions m
ad

e b
y the d

eb
tor to their p

ension schem
e, to 

the extent tha
t the m

aking of such excessive contrib
utions unfairly p

rejud
iced

 the 
d

eb
tor’s cred

itors (sections 342A
-342F IA

 1986)



A
fter the b

a
nkrup

tcy ord
er: d

ischa
rg

e 
a

nd
 a

nnulm
ent

u
The d

ebtor is d
ischarged

 from
 their liability to repay their bankruptcy d

ebts 
on the anniversary of their bankruptcy ord

er) (s.279 IA
 1986)

u
The court m

ay annul a bankruptcy ord
er if either (section 282 IA

 1986):
u

The
 g

ro
und

s fo
r m

a
king

 the
 o

rd
e

r w
e

re
 no

t m
a

d
e

 o
ut a

t the
 d

a
te

 it w
a

s m
a

d
e

; 
o

r

u
The

 d
e

b
ts a

nd
 e

xp
e

nse
s o

f the
 b

a
nkrup

tc
y ha

ve
 b

e
e

n p
a

id
 o

r se
c

ure
d

 to
 the

 
c

o
urt’s sa

tisfa
c

tio
n



C
onta

ct D
eta

ils 

u
A

ny Q
uestions? 

u
THA

N
K YO

U

To
 instruc

t c
o

unse
l p

le
a

se
 c

o
nta

c
t:

B.C
re

sse
y@

g
o

ld
sm

ithc
ha

m
b

e
rs.c

o
m

C
lerks: Ben C

ressey

Tel:  0207 353 6802


