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M
a

king a
n a

pplica
tion &

 Proced
ure

u
Enforcem

ent
O

rd
erm

ust
be

m
ad

e
in

response
to

an
application

–
it

cannot
be

m
ad

e
by

the
courtofitsow

n
volition

(s.11J(5)).

u
M

ad
e

on
Form

C
79

(com
m

ittalapplication
m

ad
e

und
erPart18

proced
ure).

u
C

ourtfee
(£125)or‘fee

exem
ption’form

;

u
C

opy
oforiginalcontactord

er;and

u
Sufficientcopiesforservice

on
each

respond
entand

C
afcass

u
Service

ofthe
issued

application
notlessthan

14
d

aysbefore
the

hearing.

u
Respond

ent
to

file
a

response
w

ithin
14

d
ays

of
being

served
and

not
less

than
14

d
ays

before
the

hearing.



Proced
ure -C

ontinued

u
The

court
should

list
the

application
w

ithin
20

d
ays

ofissue,before
the

previously
allocated

jud
ge

ifpossible.
C

asesm
ustbe

conclud
ed

w
ithoutd

elay.
u

W
here

the
facts

relevant
to

the
alleged

non-com
pliance

are
not

agreed
,

the
court

w
illneed

to
establish

w
hetheritisnecessary

to
cond

ucta
hearing

to
establish

them
u

The
courtw

illalso
consid

er:
u
Rea

sonsfornon-com
plia

nce

u
H
ow

the
w
ishesa

nd
feelingsofthe

child
ca
n
be

a
scerta

ined

u
W
hethera

ny
a
d
vice

isrequired
from

C
a
fca

ss

u
A
ssessthe

risksofm
a
king

a
furtherC

A
O
orva

ria
tion

ofthe
C
A
O

u
(G
a
tekeepers)

w
hether

further
sa
fegua

rd
ing

checks
a
re
necessa

ry
(if
m
ore

tha
n
3
m
onths

a
fter

the
ord

er
w
a
s
m
a
d
e

furtherchecksw
illbe

ord
ered

)



Is the C
A

O
 enforcea

ble? 

u
The

C
A
O
m
ustha

ve
a
w
a
rning

notice
a
tta
ched

to
itw

hich
w
a
rnsofthe

fa
ilure

to
com

p
ly
w
ith
it(s.11K)

u
The

courtm
usta

tta
ch

a
w
a
rning

notice
a
C
A
O
w
heneverone

ism
a
d
e
orva

ried
.

u
Ifa

w
a
rning

notice
ha
snotb

een
a
tta
ched

(p
re-D

ecem
b
er2008)orisonly

a
tta
ched

to
conta

cta
nd

notresid
ence

(p
re-A

p
ril2014),a

n
a
p
p
lica

tion
w
illneed

to
b
e
m
a
d
e
forthe

ord
erto

b
e
va
ried

to
includ

e
a
w
a
rning

notice.
u

A
re
the

term
softhe

C
A
O
sufficiently

clea
r(e.g.tim

e
a
nd

how
itisca

lcula
ted

)?
u

The
resp

ond
entm

ustb
e
over18

a
nd

ha
b
itua

lly
resid

entin
Engla

nd
a
nd

W
a
les(s.11K(2),(4)).The

C
A
O
m
ustnotb

e
a
n
excep

ted
ord

er(s.11K(3)).



C
a

n the court m
a

ke a
 conta

ct 
enforcem

ent ord
er? 

u
The

courtm
ustb

e
sa
tisfied

tha
tb
efore

the
fa
ilure

occurred
,the

resp
ond

entw
a
sa
w
a
re
ofthe

term
sof

the
w
a
rning

notice
ofthe

conseq
uencesoffa

iling
to
com

p
ly
w
ith
the

ord
er(s.11K(1)).

u
The

court
m
ust

b
e
sa
tisfied

b
eyond

a
llrea

sona
b
le
d
oub

t
tha

t
the

resp
ond

ent
ha
s
fa
iled

to
com

p
ly

w
ith
the

ord
er(s.11J(2)).

u
The

m
a
king

of
a
n
enforcem

ent
ord

er
m
ust

b
e
necessa

ry
to

secure
a
p
erson’s

com
p
lia
nce

(s.11L(1)(a
)).

u
The

likely
effect

on
the

resp
ond

ent
of

the
enforcem

ent
ord

er
p
rop

osed
is
p
rop

ortiona
te

to
the

seriousnessofthe
b
rea

ch
ofthe

C
A
O
(s.11L(1)(b

)).
u
C
a
fca

ssto
ob
ta
in
inform

a
tion

a
b
outresp

ond
enta

nd
likely

effectofenforcem
entord

eron
them

(s.11L
(2)-(5)).

u
A
ny
p
rovision

forunp
a
id
w
ork

im
p
osed

ca
n
b
e
m
a
d
e
in
the

a
rea

the
resp

ond
entresid

es(s.11L(2)).

u
The

courtm
ustta

ke
into

a
ccountthe

w
elfa

re
ofthe

child
,b
utthis

is
notthe

p
a
ra
m
ountconsid

era
tion

(s.11L(7)).



D
oes the resp

ond
ent ha

ve a
 rea

sona
b

le 
excuse? 

u
The court m

ay not m
ake an enforcem

ent ord
er if it is satisfied

, on the balance of probabilities, 
that the respond

ent had
 a reasonable excuse for failing to com

ply w
ith the C

A
O

 (s.11J(3)). 
u

W
here a parent is required

 to d
o som

ething und
er the C

A
O

, and
 they have the pow

er to d
o w

hat is 
required

, but they have som
e good

 reason for not d
oing so, for exam

ple, the child
 being ill. 

u
This is the second

 stage of a tw
o-stage test –

the first is to ascertain w
hether there has been a 

breach of a C
A

O
. 



Rea
sona

bleness in the C
ovid

-19 clim
a

te

u
G

uid
ance

on
C

om
pliance

w
ith

Fam
ily

C
ourtC

A
O

s(24
M

arch
2020):

u
“W

here
parents

d
o

not
live

in
the

sam
e

household
,

child
ren

und
er

18
can

be
m

oved
betw

een
their

parents’hom
es.[…

]itd
oesnotm

ean
thatchild

ren
m

ustbe
m

oved
betw

een
hom

es.”

u
“The

d
ecision

[…
]

is
for

the
child

’s
parents

to
m

ake
after

a
sensible

assessm
ent

of
the

circum
stances,

includ
ing

the
child

’s
presenthealth,the

risk
ofinfection

and
the

presence
ofany

recognised
vulnerable

ind
ivid

ualsin
one

household
ofthe

other.”

u
“…

the
best

w
ay

to
d

ealw
ith

these
d

ifficult
tim

es
w

illbe
forparents

to
com

m
unicate

w
ith

one
another

abouttheirw
orries,and

w
hatthey

think
w

ould
be

a
good

,practicalsolution.[…
]

Even
ifsom

e
parents

think
it

is
safe

for
contact

to
take

place,
it

m
ight

be
entirely

reasonable
for

the
other

parent
to

be
genuinely

w
orried

aboutthis.”

u
“The

key
m

essage
should

be
that,w

here
C

oronavirus
restrictions

cause
the

letterofa
courtord

erto
be

varied
,the

spiritofthe
ord

ershould
nevertheless

be
d

elivered
by

m
aking

safe
alternative

arrangem
ents

forthe
child

.”



Rea
sona

bleness in the C
ovid

-19 clim
a

te 
-

continued

u
G
uid
a
nce

on
C
om

pliance
w
ith
Fam

ily
C
ourtC

A
O
s(24

M
a
rch

2020)–
C
ontinued

:

u
”[If]

one
parentis

sufficiently
concerned

thatcom
p
lying

w
ith
the

C
A
O
arrangem

ents
w
ould

be
againstPHE/PHW

advice,then
thatparentm

ay
exercise

theirparentalresp
onsib

ility
and

vary
the

arrangem
ents

to
one

thatthey
consid

erto
be

safe.If,after
the

event,the
actions

ofa
parent

acting
on

theirow
n
in
this

w
ay

are
questioned

by
the

otherparent
in
the

Fam
ily
C
ourt,the

courtis
likely

to
look

to
see

w
hethereach

parentacted
rea

sona
b
ly
and

sensibly
in
the

lightofthe
officialadvice

and
the

Stay
at Hom

e
Rulesin

place
atthattim

e,togetherw
ith
any

specific
evidence

rela
ting

to
the

child
orfam

ily.”

u
“W
here,eitheras

a
result

of
parentalagreem

ent
oras

a
result

of
one

parent
on

theirow
n
varying

the
arrangem

ents,a
child

doesnotgetto
spend

tim
e
w
ith
the

otherparentassetdow
n
in
the

C
A
O
,the

courtsw
illexpectalternative

arrangem
entsto

be
m
ade

to
establish

and
m
aintain

regula
rconta

ctbetw
een

the
child

and
the

parentw
ithin

the
Stay

atHom
e
Rules,forexam

ple
rem

otely
–
by
Face-Tim

e,W
hatsA

pp
Face-Tim

e,Skype,Zoom
orothervideo

connection
or,ifthatisnotpossible,by

telephone.”

u
N
eed

to
consid

erthe
risks,circum

sta
ncesand

lim
itations,forexam

ple:

u
If
conta

ct
is
supervised/supported,the

im
pact

of
restrictions

and
the

closure
of
conta

ct
centers

and
restrictions

on
the

use
of

outside
space;

u
Resourcesavailable

to
each

parent,forexam
ple,travel,devices,internetaccess.

u
V
ulnerability

ofa
party,including

w
here

there
are

concerns
aboutdom

estic
abuse,there

is
a
N
on-M

olesta
tion

O
rderin

place,
ora

party
islim

ited
due

to
health

consid
era

tions.



Pow
ers a

va
ila

ble to the court w
here a

 
brea

ch of C
A

O
 is found

u
Referral of the parents to an SPIP, or m

ed
iation

u
V

ariation of the C
A

O
 (for exam

ple to includ
e a m

ore d
efined

 ord
er and

/or reconsid
eration of 

the contact provisions. Reconsid
eration of resid

ence provisions in very exceptional cases 
only.)

u
A

n enforcem
ent ord

er or suspend
ed

 enforcem
ent ord

er (s.11J)

u
A

n ord
er for com

pensation for financial loss (s.11O
)

u
C

om
m

ittal for contem
pt of court

u
G

enerally regard
ed

 as rem
ed

y of last resort. 

u
Fine



Enforcem
ent O

rd
er

u
Enforcem

ent ord
er is an ord

er im
posing requirem

ent to und
ertake unpaid

 w
ork (betw

een 40 
and

 200 hours). 

u
The enforcem

ent ord
er m

ay be suspend
ed

 for such period
 as the court thinks fit (s.11J(9)). 

u
The court m

ay m
ake m

ore than one enforcem
ent ord

er in relation to the sam
e person on the 

sam
e occasion (s.11J(10)). 

u
C

ourt m
ust attach a w

arning notice to the enforcem
ent ord

er w
arning of the consequences of 

non-com
pliance to that ord

er (s.11L(7));

u
C

ourt is to ask C
afcassofficer to m

onitor com
pliance and

 report to the court (s.11N
). 



O
rd

er for com
p

ensa
tion for fina

ncia
l loss

u
W

here
the

courtissatisfied
that:

u
The

respond
enthasfailed

,w
ithoutreasonable

excuse,to
com

ply
w

ith
a

C
A

O
;and

u
The

applicanthassuffered
financiallossby

reason
ofthe

breach,

the
court

m
ay

m
ake

an
ord

erforfinancialcom
pensation

forthat
financialloss

(not
punitive)

(s.11O
).

u
Provision

w
ithin

Form
C

79
to

m
ake

an
application

forcom
pensation

forfinancialloss.



C
osts

u
The court has a d

iscretion und
er C

PR, r.44.3 and
 there is no presum

ption against m
aking an 

ord
er for costs. 
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