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So
m
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c

tic
a
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nd

 Em
p

lo
ym

e
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p
o

inte
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D
e

live
re
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y Ba
rry C

o
ulte

r a
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a
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a
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The d
uty -Rea

sona
bly Sa

fe

u
THE EM

PLO
YER HA

S A
LW

A
YS HA

D
 A

 D
UTY TO

 TA
KE REA

SO
N

A
BLE C

A
RE O

F 
THE HEA

LTH A
N

D
 SA

FETY O
F EM

PLO
YEES.  THIS D

UTY A
RISES BO

TH IN
 TO

RT 
A

N
D

 UN
D

ER THE HEA
LTH &

 SA
FETY A

T W
O

RK A
C

T, A
N

D
 A

S A
N

 IM
PLIED

 TERM
 

O
F THE C

O
N

TRA
C

T. 

u
THIS IN

C
LUD

ES A
 D

UTY TO
 TA

KE REA
SO

N
A

BLE STEPS TO
 PRO

V
ID

E SA
FE 

PLA
C

ES A
N

D
 SA

FE SYSTEM
S O

F W
O

RK.



The Regula
tions &

 G
uid

a
nce

C
oronavirus Regulations 2020

•
C

onstruction and other outdoor w
ork

•
Factories, plants and w

arehouses
•

Labs and research facilities
•

O
ffices and contact centres

•
O

ther people's hom
es

•
Restaurants offering takeaw

ay or delivery
•

Shops and branches
•

V
ehicles



A
pply the G

uid
a

nce

5 steps to w
orking safely:

1.C
arry

outa
C

O
VID-19

risk
assessm

ent
2.Develop

cleaning,handw
ashing

and
hygiene

procedures
3.Help

people
to

w
ork

from
hom

e
4.M

aintain
2m

socialdistancing,w
here

possible
5.W

here
people

cannotbe
2m

apart,m
anage

transm
ission

risk



PPE



La
w

ful O
rd

ers

u
A

n em
ployee m

ay be sum
m

arily d
ism

issed
 if he or she w

ilfully
d

isobeys any 
law

ful and
 reasonable ord

er of his em
ployer

u
O

ttom
an Bank v C

hakarian [1930] A
.C

. 277

u
Buckoke v G

LC
 [1970] 1 W

.L.R. 1092



Pe
rha

p
s the

 c
lie

nt o
r c

o
lle

a
g

ue
 b

e
c

o
m

e
s b

la
sé

. 
W

hat then



The
n the

 b
o

ss is 
re

sp
o

nsib
le

.
A

 fa
ilure

 to
 

re
info

rc
e

 the
 

rule
s is a

 b
re

a
c

h 
o

f d
uty.



C
O
V
ID
-19

D
isc

rim
ina

tio
n a

nd
 W

histle
b

lo
w

ing



G
overnm

ent G
uid

a
nce

u
The governm

ent’s social d
istancing guid

ance d
efines those w

ho are 
“clinically vulnerable” as:

u
Ind

ivid
uals aged

 over 70

u
W

om
en w

ho are pregnant

u
Ind

ivid
uals w

ith an und
erlying health cond

ition

u
Protection m

ay be afford
ed

 by the Equality A
ct by recognition of the 

protected
 characteristics of age (section 5), m

aternity (section 4 and
 

18) and
 d

isability (sections 4 and
 15).



Ind
irect D

iscrim
ina

tion

u
Em

p
lo

ye
e

s w
ith re

le
va

nt p
ro

te
c

te
d

 c
ha

ra
c

te
ristic

s a
re

 p
ro

te
c

te
d

 fro
m

 d
isc

rim
ina

tio
n 

suffe
re

d
 a

s a
 re

sult o
f p

ro
visio

ns, c
rite

rio
ns a

nd
/o

r p
ra

c
tic

e
s (‘PC

Ps’) im
p

o
se

d
 b

y the
 

e
m

p
lo

ye
r (se

c
tio

n 19 o
f the

 Eq
A

2010).

u
Exa

m
p

le
s o

f PC
Ps w

hic
h a

re
 like

ly to
 c

a
use

 issue
 d

uring
 the

 p
a

nd
e

m
ic

 inc
lud

e
:

u
Re

q
uiring

 e
m

p
lo

ye
e

s to
 tra

ve
l to

 w
o

rk.
u

Re
q

uiring
 e

m
p

lo
ye

e
s to

 w
o

rk fro
m

 a
 lo

c
a

tio
n w

he
re

 so
c

ia
l d

ista
nc

ing
 is no

t 
p

o
ssib

le
.

u
Re

q
uiring

 w
o

rk to
 b

e
 und

e
rta

king
 w

itho
ut p

ro
visio

n o
f a

p
p

ro
p

ria
te

 PPE.

u
Em

p
lo

ye
rs sho

uld
 e

nsure
 tha

t a
ny PC

P w
hic

h ha
s the

 p
o

te
ntia

l to
 sub

je
c

t tho
se

 w
ith 

p
ro

te
c

te
d

 c
ha

ra
c

te
ristic

s to
 a

 d
isa

d
va

nta
g

e
 is o

b
je

c
tive

ly justifie
d

 a
nd

 
p

ro
p

o
rtio

na
te

.



D
iscrim

ina
tion a

rising from
 d

isa
b

ility

u
Section 15 of the Eq

A
2010 sp

ecifica
lly p

rotects those w
ith a

 d
isa

b
ility from

 
unfa

voura
b

le
trea

tm
ent b

eca
use of som

ething a
rising in conseq

uence of the 
em

p
loyee’s d

isa
b

ility.
u

G
iven tha

t m
a

ny w
ith d

isa
b

ilities w
ill currently b

e shield
ing in line w

ith 
governm

ent p
olicy, the a

p
p

lica
tion of a

ttend
a

nce m
a

na
gem

ent p
roced

ures is 
likely to b

e b
rought to the fore.

u
It is a

 further d
efence

to show
 tha

t the unfa
voura

b
le

trea
tm

ent w
a

s a
 

p
rop

ortiona
te m

ea
ns of a

chieving a
 legitim

a
te a

im
 (section 15(1)(b

)). 
Em

p
loyers should

 consid
er:

u
Like

liho
o

d
 o

f a
n im

m
ine

nt re
turn to

 w
o

rk

u
Re

a
so

ns fo
r the

 a
b

se
nc

e

u
N

a
ture

 a
nd

 e
xte

nt o
f the

 a
b

se
nc

e

u
W

he
the

r re
a

so
na

b
le

 a
d

justm
e

nts c
a

n b
e

 m
a

d
e

 to
 im

p
ro

ve
 a

tte
nd

a
nc

e



Rea
sona

ble A
d

justm
ents

u
Section 21 im

poses a d
uty on an em

ployer to take reasonable steps to 
prevent em

ployees w
ith d

isabilities suffering substantive d
isad

vantages as 
a result of their d

isability.

u
The d

uty is one im
posing proactive steps.

u
The purpose of section 21 is to facilitate a d

isabled
 em

ployee to rem
ain in 

w
ork or return to w

ork (O
’Hanlon v C

om
m

issioners for HM
 Revenue &

 
C

ustom
s [2007] IRLR 404).

u
M

ed
ical ad

vice should
 be sought from

 the em
ployee’s G

P or 
O

ccupational Health to d
eterm

ine w
hat ad

justm
ents, if any, should

 be 
m

ad
e to assist the em

ployee in continuing to w
ork.



A
ssocia

tion

u
The g

overnm
ent’s shield

ing
 g

uid
a

nce, und
er the hea

d
ing

 “living
 w

ith other p
eop

le”, 
sta

tes:

“The
 re

st o
f yo

ur ho
use

ho
ld

 d
o

 no
t ne

e
d

 to
 sta

rt shie
ld

ing
 the

m
se

lve
s, b

ut the
y sho

uld
 d

o
 

w
ha

t the
y c

a
n to

 sup
p

o
rt yo

u in shie
ld

ing
 a

nd
 to

 c
a

re
fully fo

llo
w

 g
uid

a
nc

e
 o

n so
c

ia
l 

d
ista

nc
ing

.”

u
A

ssocia
tive d

iscrim
ina

tion only p
rotects a

g
a

inst:

u
D

irect D
iscrim

ina
tion;

u
H

a
ra

ssm
ent; a

nd

u
V

ictim
isa

tion.



Pra
ctica

l Steps

u
Ringfencing w

ork w
hich is a

p
p

rop
ria

te for hom
ew

orking for those w
ith releva

nt 
p

rotected
 cha

ra
cteristics.

u
Perm

itting em
p

loyees to ta
ke unp

a
id

 lea
ve.

u
Ringfencing p

a
rking sp

a
ces or p

erm
itting flexi-tim

e w
orking to a

void
 tra

velling 
a

t p
ea

k tim
es.

u
O

b
ta

ining m
ed

ica
l a

d
vice from

 G
Ps a

nd
 O

ccup
a

tiona
l H

ea
lth to d

eterm
ine 

rea
sona

b
le a

d
justm

ents.
u

Und
erta

king risk a
ssessm

ents, p
a

rticula
rly for those w

ith p
rotected

 
cha

ra
cteristics.

u
C

onsid
ering d

iscounting shield
ing-rela

ted
 a

b
sence for the p

urp
oses of 

a
b

sence m
a

na
gem

ent p
olicies.

u
M

ed
ica

l testing for a
ll sta

ff.
u

Em
p

loyees should
 a

lert their em
p

loyer to a
ny p

otentia
l d

isa
b

ility, p
refera

b
ly 

w
ith m

ed
ica

l evid
ence.



W
histleblow

ing

u
G

overned
 by sections 43A

 to 43L and
 103A

 of the Em
ploym

ent Rights A
ct 

1996.

u
D

isclosures should
 be m

ad
e in accord

ance w
ith the em

ployer’s 
w

histleblow
ing policy.

u
Recent reports have show

n that som
e em

ployers have requested
 that 

their em
ployees not m

ake com
plaints in the current circum

stances; this 
runs entirely contrary to the spirit of the A

ct.

u
Em

ployers should
 consid

er d
esignating a specific case hand

ler to d
eal 

w
ith w

histleblow
ing d

isclosures as there is likely to be an increase in such 
d

isclosures being m
ad

e.



C
onta

ct D
eta

ils 

u
A

ny Q
uestions? 

u
THA

N
K YO

U

To instruct counsel please contact:

B.C
ressey@

goldsm
ithcham

bers.com

C
lerks: Ben C

ressey

Tel:  0207 353 6802


