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The d
ifferent form

s of neig
hb

our
d

isp
utes

u
W

ith e
ve

ryo
ne

 sp
e

nd
ing

 m
o

re
 tim

e
 a

t ho
m

e
 tha

n 
e

ve
r b

e
fo

re
, it is ine

vita
b

le
 tha

t fric
tio

n b
e

tw
e

e
n 

ne
ig

hb
o

urs
w

ill a
rise

. This c
a

n ta
ke

 m
a

ny fo
rm

s, b
ut 

the
 m

o
st c

o
m

m
o

n a
re

:
u

N
oise nuisa

nce 
u

D
isrep

a
ir 

u
H

a
ra

ssm
ent 

u
Bound

a
ry d

isp
utes 

u
Rights of w

a
y 



N
oise nuisa

nce

u
N

uisance in this context requires the interference w
ith a neighbour'squiet 

enjoym
ent of their land

, such interference:
u

M
ust b

e sub
sta

ntia
l or unrea

sona
b

le 

u
It ca

n a
rise from

 a
 sing

le incid
ent or “sta

te of a
ffa

irs” 

u
It ca

n b
e ca

used
 b

y ina
ction or om

ission a
s w

ell a
s som

e p
ositive a

ctivity

u
The broad

 unifying principle is reasonableness betw
een neighbours. 

u
The interference m

ust be reasonably foreseeable 
u

A
 classic exam

ple from
 a case O

liver d
ealt w

ith a few
 years ago w

as a 
teenager shouting and

 sw
earing w

hile playing com
puter gam

es late at 
night. 



N
oise nuisa

nce-w
ha

t is rea
sona

b
le?

u
To d

ecid
e w

hether there ha
s b

een nuisa
nce, the court w

ill ha
ve to consid

er 
w

ha
t is ‘rea

sona
b

le’ in the circum
sta

nces. This w
ill d

ep
end

 on how
 a

n 
ind

ivid
ua

l court w
eig

hs up
 a

ll the fa
ctors, b

ut they w
ill consid

er:
u

The loca
tion (in a

 la
rg

e b
lock of fla

ts next to a
 m

a
jor roa

d
 m

ore noise w
ill b

e 
exp

ected
 tha

n a
 sem

i-d
eta

ched
 house in the sub

urb
s)

u
The tim

e the nuisa
nce is occurring

 (nig
ht likely to b

e w
orse tha

n the d
a

y)
u

The freq
uency a

nd
 intensity of the noise (the m

ore of ea
ch, the m

ost likely to b
e a

 
nuisa

nce)
u

H
ow

 it w
ould

 im
p

a
ct a

 rea
sona

b
le cla

im
a

nt (unusua
l levels of sensitivity w

ill not help
 

w
ith a

 cla
im

) 
u

Is there a
ny sug

g
estion the a

ct is m
a

licious? The court is m
ore likely to find

 nuisa
nce if 

the a
ct is m

a
licious, so how

 a
 p

otentia
l d

efend
a

nt rea
cts to a

 com
p

la
int w

ill b
e 

im
p

orta
nt 



N
oise nuisa

nce-evid
ence 

u
C

ollecting evid
ence:

u
N

o
ise

 nuisa
nc

e
 c

la
im

s w
ill usua

lly invo
lve

 o
ng

o
ing

 o
r re

p
e

a
te

d
 issue

s

u
W

ith m
o

b
ile

 p
ho

ne
s, it w

ill o
fte

n b
e

 p
o

ssib
le

 to
 re

c
o

rd
 the

 no
ise

, a
t le

a
st to

 p
ro

vid
e

 so
m

e
 e

xa
m

p
le

s

u
In a

d
d

itio
n, a

 d
ia

ry re
c

o
rd

ing
 tim

e
s, d

ura
tio

n a
nd

 im
p

a
c

t up
o

n yo
ur ho

use
ho

ld
 is like

ly to
 b

e
 the

 b
e

st e
vid

e
nc

e
 

b
e

c
a

use
 it is like

ly to
 b

e
 m

o
re

 c
o

m
p

re
he

nsive
 a

nd
 c

o
nte

m
p

o
ra

ne
o

usly re
c

o
rd

 the
 issue

s c
re

a
te

d
 

u
Re

p
o

rting
 to

 the
 lo

c
a

l a
utho

rity o
r la

nd
 o

w
ne

r (w
he

re
 a

p
p

ro
p

ria
te

) c
a

n b
e

 a
no

the
r w

a
y o

f g
e

ne
ra

ting
 e

vid
e

nc
e

 

u
Yo

u m
a

y ha
ve

 to
 lo

o
k a

t e
xp

e
rt e

vid
e

nc
e

, suc
h a

s re
c

o
rd

ing
 the

 no
ise

 a
nd

 c
o

m
m

e
nting

 o
n re

c
o

m
m

e
nd

e
d

 lim
its

u
O

p
tions b

eyond
 court p

roceed
ings:

u
Lo

c
a

l a
utho

ritie
s m

a
y b

e
 w

illing
 to

 ta
ke

 a
c

tio
n w

he
re

 the
 issue

 is p
a

rtic
ula

rly a
c

ute
 (sta

tuto
ry nuisa

nc
e

)

u
It is usua

lly the
 o

c
c

up
ie

r o
f the

 la
nd

 w
ho

 is lia
b

le
 fo

r the
 nuisa

nc
e

, so
 c

o
m

p
la

ints d
ire

c
tly to

 la
nd

lo
rd

s a
re

 unlike
ly to

 
b

e
a

r fruit, e
xc

e
p

t w
he

re
: 1) the

y ha
ve

 a
utho

rise
d

 it, in w
hic

h c
a

se
 the

 la
nd

lo
rd

 w
ill a

lso
 b

e
 lia

b
le

 (this is a
 

c
o

m
p

lic
a

te
d

 a
re

a
 o

f la
w

),  2) the
 c

la
im

a
nt is a

lso
 a

 te
na

nt a
nd

 p
ro

te
c

te
d

 b
y c

o
ve

na
nts in the

ir le
a

se



N
oise nuisa

nce-rem
ed

ies

u
The principle rem

ed
y w

ill be an injunction to prevent re-occurrence

u
It is possible to seek an interim

 injunction, w
e w

ill d
eal w

ith the potential 
pitfalls of these later on

u
D

am
ages are often d

ifficult w
here the interference has ceased

 by w
ay of 

an injunction. The court w
ill consid

er the d
im

inution in value of the property 
if the nuisance m

ay affect its potential sale value. 

u
The court can m

ake an aw
ard

 for d
istress and

 loss of am
enity, but it is 

unlikely to be a large sum
 as they w

ill be about the d
im

inution in value of 
the right to occupy the property rather than for personal d

istress and
 

inconvenience as such



D
isrep

a
ir

u
This can cover a w

id
e range of issues, such as a poorly m

aintained
 roof 

lead
ing to leaks in an ad

joining property, w
ork being d

one that im
pacts 

the party w
all or a gard

en left overgrow
n 

u
W

here you have an ongoing problem
 caused

 by a general failure to 
m

aintain (such as an overgrow
n gard

en causing w
eed

s to constantly seed
 

in the neighbouring gard
en) then this is likely to be an encroachm

ent 
claim
u

N
ote tha

t a
 new

 occup
ier a

d
op

ts the nuisa
nce if they, w

ith know
led

g
e or 

p
resum

ed
 know

led
g

e of its existence, fa
il to ta

ke rea
sona

b
le step

s to b
ring

 it to 
a

n end
 ha

ving
 ha

d
 rea

sona
b

le tim
e to d

o so

u
A

 key p
oint here is know

led
g

e a
nd

 rea
sona

b
le tim

e to rem
ed

y-the first step
 

should
 b

e to notify the p
rop

erty ow
ner a

nd
 g

iven them
 tim

e to rem
ed

y the issue 



D
isrep

a
ir

u
W

here w
ork d

one ha
s ca

used
 d

a
m

a
g

e, such a
s a

 b
od

g
ed

 roof rep
a

ir ca
using

 
lea

ks in a
 neig

hb
ouring

 p
rop

erty or w
ork d

one in one p
rop

erty ca
using

 
d

a
m

a
g

e to p
a

rty w
a

lls, then this is likely to b
e a

g
a

in a
 nuisa

nce cla
im

 b
ut for 

d
irect p

hysica
l injury to the p

rop
erty

u
In this ca

se, d
a

m
a

g
es m

a
y b

e m
ore releva

nt tha
n a

n injunction 

u
There is likely to b

e som
e overla

p
 w

ith neg
lig

ence, in tha
t a

n occup
ier of la

nd
 

ow
es a

 g
enera

l d
uty of ca

re to a
 neig

hb
ouring

 occup
ier a

nd
 the sta

nd
a

rd
 of 

ca
re is w

ha
t is req

uired
 of them

 in the p
a

rticula
r circum

sta
nces

u
A

g
a

in the concep
t of rea

sona
b

leness is p
a

ra
m

ount 

u
N

otifica
tion is a

g
a

in im
p

orta
nt, it is fa

r m
ore rea

sona
b

le to b
e req

uired
 to rem

ed
y a

n 
issue tha

t you a
re notified

 of a
nd

 the im
p

a
ct d

eta
iled

 tha
n otherw

ise



A
 note on H

a
ra

ssm
ent 

u
A

 civil cla
im

 for ha
ra

ssm
ent ca

n b
e b

roug
ht und

er s.1 a
nd

 3 Protection 
H

a
ra

ssm
ent A

ct 1997

u
You w

ill need
 to p

rove tha
t: 

u
the D

efend
a

nt p
ursued

 a
 course of cond

uct w
hich a

m
ounted

 to ha
ra

ssm
ent of 

a
nother a

nd
 w

hich they knew
 or oug

ht to ha
ve know

n a
m

ounted
 to ha

ra
ssm

ent

u
This ca

n b
e b

roug
ht a

s a
 ‘sw

eep
 up

’ hea
d

 of cla
im

 to d
ea

l w
ith a

ll the other 
unp

lea
sa

nt thing
s tha

t a
 neig

hb
our ha

s d
one, or a

n a
lterna

tive to nuisa
nce 

u
H

ow
ever, w

ere m
ost of the a

ctions a
re rela

tively p
etty (if they a

re m
ore 

sig
nifica

nt then com
p

la
ints to the p

olice should
 b

e consid
ered

) it is unlikely tha
t 

you w
ill g

et sub
sta

ntia
l recovery a

nd
 there is a

 rea
l risk tha

t p
ursuing

 this ca
use 

of a
ction a

lone w
ith result in costs d

isp
rop

ortiona
te to the recovery



Rig
hts of w

a
y

u
Relatively m

inor issues over rights of w
ay can often take centre stage in 

neighbour d
isputes, w

hether over the ability to park som
ew

here or the 
route to take bins out

u
How

ever, they can also have significant im
pact on the ‘liveability’ and

 
hence resale value of a property 

u
The starting point w

ill alw
ays be to look at the term

s of the grant

u
If the d

ispute relates to the route, it is likely to be helpful to go back as far 
as you can and

 see how
 it has been m

apped
 in successive transactions



Rig
hts of w

a
y-interp

reta
tion a

s to use

u
C

a
nno

n v V
illa

rs (1878) sets out the general rule in relation to interpreting 
the types of traffic perm

issible und
er a right of w

ay:
u
“Prim

a
 fa

cie, the g
ra

nt of a
 rig

ht of w
a

y is the g
ra

nt of a
 rig

ht of w
a

y ha
ving

 
reg

a
rd

 to the na
ture of the roa

d
 over w

hich it is g
ra

nted
 a

nd
 the p

urp
ose for 

w
hich it is intend

ing
 to b

e used
; a

nd
 b

oth circum
sta

nces m
a

y b
e leg

itim
a

tely 
ca

lled
 in a

id
 in d

eterm
ining

 w
hether it is a

 g
enera

l rig
ht, or a

 rig
ht of w

a
y 

restricted
 to foot p

a
sseng

ers…
”

u
The court w

ill have to consid
er w

hat the intention of the parties w
as w

hen 
the grant w

as m
ad

e, taking into account:
u

The w
ord

s of the g
ra

nt

u
The surround

ing
 circum

sta
nces a

t the tim
e, includ

ing
 the p

hysica
l fea

tures of 
the la

nd
 over w

hich the rig
ht w

a
s g

ra
nted



Rig
hts of w

a
y-interp

reta
tion a

s to use

u
W

hat w
as the purpose of the grant? 

u
If the g

ra
nt p

rovid
ed

 the only w
a

y to a
 p

rop
erty, then it w

ould
 b

e likely tha
t 

w
ould

 includ
e a

 rig
ht of a

ccess b
y vehicles

u
If the g

ra
nt p

rovid
ed

 a
 second

a
ry route of a

ccess, for exa
m

p
le to a

 g
a

rd
en 

w
ithout g

oing
 throug

h a
 house, it is likely tha

t w
a

s intend
ed

 to p
rovid

e a
 route to 

tra
nsp

ort m
a

teria
ls tha

t you w
ould

 not w
a

nt to b
ring

 throug
h the house 

u
Physical features of the route
u

D
oes the route itself p

rovid
e lim

ita
tions a

s to the typ
e of use-is it w

id
e enoug

h 
for trucks? 

u
A

re there constrictions like g
a

tes, na
rrow

 p
oints etc tha

t lim
it usa

g
e?



Rig
hts of w

a
y-cla

im
ing

 for 
interference

u
The lead

ing statem
ent on w

hat am
ounts to actionable interference is that 

of LJ M
um

m
ary

in W
e

st v Sha
rp, approved

 in B&
Q

 p
lc

 v Live
rp

o
o

l Pro
p

e
rtie

s 
Ltd

 (2001) 81 P&
C

R 20:
u

“N
ot every interference w

ith a
n ea

sem
ent, such a

s a
 rig

ht of w
a

y, is a
ctiona

b
le. 

There m
ust b

e a
 sub

sta
ntia

l interference w
ith the enjoym

ent of it. The
re

 is no
 

a
c

tio
na

b
le

 inte
rfe

re
nc

e
 if it c

a
n b

e
 sub

sta
ntia

lly a
nd

 p
ra

c
tic

a
lly e

xe
rc

ise
d

 a
s 

c
o

nve
nie

ntly a
fte

r a
s b

e
fo

re
 the

 o
c

c
urre

nc
e

 o
f the

 a
lle

g
e

d
 o

b
struc

tio
n. Thus, the 

g
ra

nt of a
 rig

ht of w
a

y in la
w

 in resp
ect of every p

a
rt of a

 d
efined

 a
rea

 d
oes not 

involve the p
rop

osition tha
t the g

ra
ntee ca

n in fa
ct ob

ject to a
nything

 d
one on 

a
ny p

a
rt of the a

rea
 w

hich w
ould

 ob
struct p

a
ssa

g
e over tha

t p
a

rt. H
e ca

n only 
ob

ject to such a
ctivities, includ

ing
 ob

struction, a
s sub

sta
ntia

lly interfere w
ith the 

exercise of the d
efined

 rig
ht a

s for the tim
e b

eing
 is rea

sona
b

ly req
uired

 b
y him

”



Rig
hts of w

a
y-cla

im
ing

 for 
interference

u
A

s such, placing som
e restriction, such as a gate or the like w

ill not 
necessarily involve interference w

ith the right of w
ay

u
It w

ill com
e d

ow
n to a

 q
uestion of interference-is the typ

e of usa
g

e a
llow

ed
 

und
er the rig

ht of w
a

y a
nd

 d
oes the restriction on it a

m
ount to sub

sta
ntia

l 
interference?

u
For exa

m
p

le, a
 g

a
te tha

t ca
n b

e op
ened

 b
y fob

 a
nd

 d
oes not sub

sta
ntia

lly 
na

rrow
 a

ccess is unlikely to b
e a

n interference, a
 m

a
nua

l op
ening

 g
a

te tha
t 

na
rrow

s the a
ccess such a

s to restrict the user is likely to b
e 

u
A

gain, the m
ost likely rem

ed
y w

ill be an injunction, d
am

ages are likely to 
be lim

ited
 



Bound
a

ry d
isp

utes 

u
A

n obvious point but the first place to look to try and
 ascertain w

hat the 
bound

ary is should
 be the d

eed
s. A

gain, it w
ill be w

orth going back 
though as m

ay versions as exist as if there is m
ore than one plan, that m

ay 
assist in ascertaining the correct bound

ary

u
The d

eed
s set out a contract, and

 w
here that is sufficiently clear then no 

extrinsic evid
ence w

ill be perm
itted

 in ord
er to interpret w

hat is set out

u
The d

eed
s are likely to involve a w

ritten d
escription as w

ell as the plan, you 
are likely to need

 to consid
er a com

bination of the tw
o



Bound
a

ry d
isp

utes

u
Lord

 Hoffm
an in A

la
n W

ib
b

e
rly

Build
ing

 Ltd
 v Insle

y
[1999] UKHL 15 is the 

lead
ing jud

gem
ent on the construction of bound

aries:
u

The sta
rting

 p
oint in a

ny b
ound

a
ry d

isp
ute is the d

eed
s

u
If the p

la
n is sa

id
 to b

e “for the p
urp

oses of id
entifica

tion only” then it ca
nnot b

e 
relied

 on a
s d

elinea
ting

 the p
recise b

ound
a

ries

u
If the sca

le on the p
la

n is sm
a

ll a
nd

 the line thick, then it m
a

y b
e useless for a

ny 
other p

urp
ose tha

n g
enera

l id
entifica

tion

u
If you need

 to esta
b

lish a
n exa

ct b
ound

a
ry then the d

eed
s w

ill a
lm

ost certa
inly 

ha
ve to b

e sup
p

lem
ented

 b
y d

ra
w

ing
 inferences from

 top
og

ra
p

hica
l fea

tures 
tha

t existed
 a

t the tim
e the d

eed
 w

a
s executed

, or from
 other evid

ence

u
C

erta
in top

og
ra

p
hica

l fea
tures, like hed

g
es a

nd
 d

itches a
re likely result in a

 
p

resum
p

tion tha
t they follow

 the b
ound

a
ry 



Bound
a

ry d
isp

utes-evid
ence

u
The prim

ary source of evid
ence is likely to be from

 an expert. The court is 
likely to require a single joint expert and

 instructing a single joint expert at 
an early stage is likely to assist settlem

ent 
u

The ca
vea

t b
eing

 tha
t once they a

re instructed
 a

nd
 ha

ve rep
orted

, it w
ill b

e 
extrem

ely d
ifficult to cha

lleng
e their conclusions

u
How

ever, there m
ay be other sources of useful evid

ence: 
u

W
itness sta

tem
ents a

b
out how

 p
revious occup

iers trea
ted

 the b
ound

a
ry

u
Photog

ra
p

hs show
ing

 the loca
tion of tem

p
ora

ry b
ound

a
ry m

a
rking

 fea
tures like 

fences 

u
Pla

nning
 a

p
p

lica
tions, esta

te a
g

ents p
a

rticula
rs a

nd
 old

 m
a

p
s m

a
y a

lso a
ssist



Interim
 injunctions

u
M

ost claim
s in this area are about stopping the neighbour from

 d
oing 

som
ething rather than recovering d

am
ages 

u
The A

m
erican C

yanam
id

 criteria: 
u

W
hether there is a

 serious q
uestion to b

e tried
 

u
W

hether d
a

m
a

g
es w

ould
 b

e a
n a

d
eq

ua
te rem

ed
y

u
The b

a
la

nce of convenience of the p
a

rties

u
A

ny sp
ecia

l fa
ctors (ca

n its scop
e clea

rly b
e d

efined
 a

nd
 w

ould
 the ord

er b
e 

enforcea
b

le) 

u
A

pplications for an interim
 injunction are governed

 by C
PR PD

25A



Interim
 injunctions-troub

leshooting

u
H

a
ve you consid

ered
 a

lterna
tive a

p
p

roa
ches, such a

s a
sking

 the other sid
e to 

stop
/a

g
ree to a

n und
erta

king
?

u
If the a

p
p

lica
tion is m

a
d

e w
ithout notice, the a

p
p

lica
nt a

nd
 solicitors ha

ve a
 d

uty of full 
a

nd
 fra

nk d
isc

lo
sure

u
It c

a
nno

t b
e

 e
m

p
ha

sise
d

 ho
w

 im
p

o
rta

nt this is-I ha
d

 a
 c

a
se

 fa
ll a

p
a

rt w
he

n the
 C

la
im

a
nt 

fa
ile

d
 to

 d
isc

lo
se

 a
 ke

y e
m

a
il 

u
The

re
 w

ill b
e

 c
o

sts c
o

nse
q

ue
nc

e
s

if the
 c

o
urt g

ra
nts a

n o
rd

e
r a

nd
 it turns o

ut the
re

 ha
s no

t 
b

e
e

n p
ro

p
e

r d
isc

lo
sure

 a
nd

 it is like
ly the

 injunc
tio

n w
ill b

e
 d

isc
ha

rg
e

d

u
The C

la
im

a
nt’s exp

osure is not just costs, b
ut the court is a

lso likely to req
uire a

n 
und

erta
king

 to p
a

y d
a

m
a

g
es if the injunction ha

s b
een w

rong
ly g

ra
nted

u
The d

ra
ft ord

er m
ust set out term

s w
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