
Busine
ss inte

rrup
tio

n insura
nc

e
 a

nd
 

C
o

vid
-19

Presented
 b

y O
liver N

ew
m

a
n &

 D
a

vid
 G

iles



Introd
uction

u
C

ovid
-19 ha

s ca
used

 w
id

esp
rea

d
 d

isrup
tion a

nd
 

d
eva

sta
ting losses to b

usinesses a
cross the UK

u
M

a
ny b

usinesses a
re seeking to rely on b

usiness 
interrup

tion insura
nce a

s a
 w

a
y to recover som

e or a
ll 

of those losses 
u

Insura
nce com

p
a

nies, fa
cing huge losses them

selves 
in this unp

reced
ented

 situa
tion, a

re fighting to a
void

 
p

a
ying out 

u
The FC

A
 is b

ringing a
 test ca

se on a
n a

ccelera
ted

 
b

a
sis to try a

nd
 resolve som

e of the uncerta
inties 



The releva
nt p

rincip
les

u
There are alw

ays going to be tw
o issues in any claim

: 
u

W
ha

t is the correct interp
reta

tion of the contra
ctua

l term
s of the insura

nce

u
This is a

 m
a

tte
r o

f c
o

ntra
c

tua
l inte

rp
re

ta
tio

n

u
G

ive
n tha

t the
 va

st m
a

jo
rity o

f insure
rs w

ill use
 sta

nd
a

rd
 te

rm
s, the

 inte
rp

re
ta

tio
n o

f 
the

se
 te

rm
s w

ill sta
rt to

 b
e

 se
ttle

d
 b

y e
a

rly litig
a

tio
n, inc

lud
ing

 the
 FC

A
 c

a
se

u
W

ha
t w

ere the fa
cts in a

 sp
ecific ca

se, d
oes a

 g
iven b

usiness com
e und

er the 
cover of a

 p
a

rticula
r term

, a
nd

 if so, to w
ha

t extent

u
It is like

ly tha
t o

nc
e

 the
 te

st c
a

se
 litig

a
tio

n se
ttle

s the
 inte

rp
re

ta
tio

n q
ue

stio
ns, the

 fo
c

us 
w

ill b
e

 o
n this se

c
o

nd
 issue



W
ha

t w
e a

re intend
ing

 to cover

u
W

e w
ill d

iscuss briefly som
e of the key issues in relation to interpretation of 

term
s

u
W

e w
ill then look at som

e of the key evid
ential issues that claim

ants are 
likely to face, intend

ing to give you som
e guid

ance to take back to clients 
to ad

vise them
 as to how

 to prepare for m
aking a claim

, includ
ing the 

question of causation



Issues of interp
reta

tion

u
Per stand

ard
 rules of contractual interpretation, the m

eaning of the 
w

ord
ing in a contract is to be construed

 objectively. The subjective 
intention of the insurance provid

er, or the reason w
hy a policy w

as w
ord

ed
 

in a particular w
ay, is irrelevant. 

u
Key questions are likely to be: 
u

W
ha

t d
oes ‘d

a
m

a
g

e’ cover?

u
W

ha
t a

m
ounts to p

revention, d
enia

l or hind
era

nce of a
ccess or ina

b
ility to use 

the p
rem

ises? W
ha

t level of d
isrup

tion a
m

ounts to interrup
tion?

u
Is there a

 m
ea

ning
ful d

istinction b
etw

een restrictions ca
used

 b
y loca

l d
isea

se 
occurrence a

nd
 na

tionw
id

e step
s ta

ken d
ue to the p

a
nd

em
ic?



G
enera

l p
oints of interp

reta
tion

u
W

ord
s w

ill b
e given their ord

ina
ry m

ea
ning, b

ut w
ill b

e und
erstood

 in the 
context of the contra

ct Le
o

 Ra
p

p
 Ltd

 v M
c

C
lure

 [1995] 1 Llo
yd

s’s Re
p

 292
u

If w
ord

s a
re d

efined
 in the contra

ct, tha
t d

efinition w
ill p

reva
il  Re

 G
e

o
rg

e
 a

nd
 

G
o

ld
sm

iths’ a
nd

 G
e

ne
ra

l Burg
la

ry Insura
nc

e
 A

sso
c

ia
tio

n [1899] 1 Q
.B. 595

u
If the w

ord
s a

re a
m

b
iguous, they w

ill b
e construed

 c
o

ntra
 p

ro
fe

re
nte

m
so tha

t 
a

ny rea
sona

b
le a

m
b

iguity in the w
ord

ing w
ill b

e construed
 in fa

vour of the 
insured

 C
o

rnish v A
c

c
id

e
nt Insura

nc
e

 C
o

 Ltd
 [1889] 23 Q

BD
 453

u
The contra

ct w
ill b

e construed
 in a

ccord
a

nce w
ith sound

 com
m

ercia
l 

p
rincip

les a
nd

 good
 b

usiness sense Turne
r v M

a
nx Line

 [1990] 1 Llo
yd

’s Re
p

 137
u

The contra
ct w

ill b
e construed

 in line w
ith the p

urp
ose of a

n insura
nce 

contra
ct, a

ccord
ingly p

olicy exclusions a
re genera

lly interp
reted

 na
rrow

ly, a
nd

 
insuring cla

uses w
id

ely M
a

nc
hika

la
p

a
tia

nd
 o

the
rs v Zuric

h Insura
nc

e
 [2019] 

EW
C

A
 C

iv
2163



The q
uestion of ‘d

a
m

a
g

e’

u
M

any insurance policies w
ill insure against ‘d

am
age’ to the prem

ises
u

O
f course, C

ovid
-19 is unlikely to have caused

 physical d
am

age to a 
business prem

ises
u

H
ow

ever, the courts ha
ve p

reviously held
 tha

t und
er the term

 “loss d
estruction 

or d
a

m
a

g
e d

ue to conta
m

ina
tion” the costs of clea

ning
 or d

econta
m

ina
ting

 
the p

rop
erty w

a
s recovera

b
le O

utokum
pu

Stainless Ltd
 v A

XA
 G

lobal Risks (UK) 
Ltd

 [2007] EW
HC

 2555 (C
om

m
)

u
D

a
m

a
g

e ca
n b

e tem
p

ora
ry a

nd
 such tha

t the p
rop

erty ha
d

 to b
e w

a
shed

 b
y a

 
sp

ecia
list clea

ner b
efore it could

 b
e p

ut in a
 usa

b
le cond

ition Losinjska
Plovid

ba
v Transco O

verseas Ltd
 v O

rs[1995] C
.L.C

. 1325

u
A

s such, w
here an ind

ivid
ual w

ho has tested
 positive has entered

 business 
prem

ises requiring a specialist d
eep clean, such costs m

ay be recoverable 



H
ow

 m
uch d

isrup
tion is enoug

h 
d

isrup
tion? 

u
C

om
m

on term
s includ

e that there has to have been “prevention, d
enial, 

or hind
erance of access or inability to use the prem

ises” 
u

Insura
nce com

p
a

nies ha
ve a

rg
ued

 tha
t this term

 w
a

s not trig
g

ered
 unless the 

b
usiness w

a
s ord

ered
 to a

nd
 d

id
 close com

p
letely a

nd
 tha

t unless it cea
sed

 to 
tra

d
e com

p
letely, its a

ctivities w
ere not interrup

ted

u
In essence, the a

rg
um

ent is tha
t a

 b
usiness is only interrup

ted
 w

hen sub
ject to 

m
a

nd
a

tory a
nd

 tota
l closure

u
This is of course som

ething
 tha

t few
 b

usinesses w
ill b

e a
b

le to show
, certa

inly for 
a

ny sub
sta

ntia
l p

eriod
 



H
ow

 m
uch d

isrup
tion is enoug

h 
d

isrup
tion?

u
O

f course, the counterva
iling a

rgum
ent, a

nd
 tha

t b
eing run b

y the FC
A

, is tha
t 

the com
b

ina
tion of a

d
vice/instructions/a

nnouncem
ents a

long w
ith the 

C
orona

virus A
ct 2020, p

ut in p
la

ce socia
l d

ista
ncing, self-isola

tion, lockd
ow

n, 
restricted

 tra
d

ing a
nd

 other a
ctivities, a

nd
 p

rom
oted

 hom
e w

orking a
nd

 
sta

ying a
t hom

e

u
These fa

ctors, w
hen com

b
ined

, m
ea

n tha
t a

lthough there m
a

y not ha
ve b

een 
a

nything p
hysica

lly p
reventing b

usiness ow
ners a

nd
 their sta

ff from
 a

ccessing 
p

rem
ises, it could

 not b
e sa

id
 tha

t such a
ccess w

a
s not p

revented
 or hind

ered
  

u
Sim

ila
rly, ‘interrup

tion’ w
ould

 cover interrup
tion w

ith a
nd

 to the b
usiness or the 

insured
’s usua

l a
ctivities given the norm

a
l p

a
ttern of b

usiness op
era

tions, such 
a

s restriction to a
 fa

r m
ore lim

ited
 ra

nge of services tha
n usua

l



Loca
l versus N

a
tiona

l

u
Insura

nce com
p

a
nies ha

ve a
rgued

 tha
t the interference/interrup

tion/loss d
id

 
not ‘follow

’ or ‘result from
’ or w

ere not ‘solely a
nd

 d
irectly’ ca

used
 b

y the 
necessa

ry loca
l d

isea
se occurrence or d

a
nger b

ut instea
d

 w
ere ca

used
 b

y the 
w

id
e-a

rea
 p

a
nd

em
ic

u
In short, w

here the p
olicy conta

ins a
 cla

use restricting recovery to a
 loca

l 
p

rob
lem

 (such tha
t a

 hea
lth issue in the next tow

n over should
 not lea

d
 to 

recovery) the a
rgum

ent is b
eing run tha

t there is no covera
ge for a

 na
tiona

l 
p

a
nd

em
ic

u
There a

re tw
o a

p
p

roa
ches to d

isp
uting this, one is to look a

t a
ctua

l a
nd

 
p

red
icted

 occurrences of C
ovid

-19 to a
rgue tha

t a
lthough a

 na
tiona

l issue, it’s 
occurrence w

a
s such a

s to m
a

ke it a
 loca

l issue in every ca
se

u
The second

 is to a
rgue tha

t it is im
p

ossib
le to sep

a
ra

te out these tw
o issues 

(such tha
t if na

tiona
l step

s to stop
 the sp

rea
d

 w
ere not in p

la
ce, it w

ould
 ha

ve 
b

een a
 loca

l hea
lth issue, req

uiring loca
l step

s to b
e ta

ken)



C
a

usa
tion

u
O

ne of the key issues that is going to repeated
ly com

e up is causation and
 

the ‘but for’ test, nam
ely w

hat w
ould

 a business have m
ad

e if it w
ere not 

for C
ovid

-19
u

A
g

a
in, there a

re issues tha
t a

re g
oing

 to ha
ve to b

e resolved
 in the FC

A
 

litig
a

tion, na
m

ely the a
p

p
rop

ria
te counter-fa

ctua
l

u
For insta

nce, is the a
p

p
rop

ria
te counter-fa

ctua
l w

here the b
usiness closure 

ord
ers w

ere not m
a

d
e, b

ut socia
l d

ista
ncing

 a
nd

 tra
vel restrictions still a

p
p

lied
?

u
W

here the contra
ctua

l w
ord

ing
 d

ea
ls w

ith loca
l issues, should

 the counter-
fa

ctua
l d

ea
l w

ith a
 la

ck of footfa
ll in the shop

 b
ut not the d

rop
 in ord

ers d
ue to 

a
 la

ck of reta
il a

nd
 consum

er confid
ence na

tiona
lly?



Pra
ctica

lities

u
The extent of an ind

ivid
ual businesses’ coverage w

ill d
epend

 on the 
specifics of their insurance policy and

 general ad
vice largely im

possible 
u

Having said
 that, the scenario m

ost likely to be covered
 are the costs 

involved
 in a professional d

eep clean required
 d

ue the presence of an 
ind

ivid
ual w

ho has tested
 positive for C

ovid
-19 

u
The FC

A
 test case is expected

 to be heard
 in the second

 half of July, so no 
precipitate steps should

 be taken before the outcom
e of the case is 

know
n as the outcom

e is likely to affect m
ost claim

s
u

If any client believes they m
ay have a claim

, they should
 notify the 

insurance com
pany of that fact as soon as possible to avoid

 technical 
coverage points being taken, even w

here the extent of loss is unclear 



Evid
ence g

a
thering

u
A

 clea
r a

nd
 d

eta
iled

 chronolog
y, p

la
ced

 a
g

a
inst the tim

eline of the g
overnm

ents d
ecisions, d

eta
iling

 
the step

s ta
ken b

y the b
usiness a

nd
 the im

p
a

ct of ea
ch cha

ng
e w

ill inva
ria

b
ly b

e a
 vita

l d
ocum

ent, 
b

a
cked

 w
herever p

ossib
le b

y contem
p

ora
neous evid

ence (em
a

ils, text m
essa

g
es etc) 

u
C

onsid
era

tion of w
ha

t step
s w

ere ta
ken to m

itig
a

te loss a
nd

 eq
ua

lly im
p

orta
nt w

hy certa
in step

s w
ere 

not ta
ken-for exa

m
p

le, w
hy d

id
 the b

usiness not p
ivot to ta

ke a
w

a
y/online ord

ering
/op

en w
ith socia

l 
d

ista
ncing

 m
ea

sures

u
H

a
ve b

usiness a
ccounts on ha

nd
 for 3 yea

rs p
rior to M

a
rch 2020

u
A

ny d
ocum

ents tha
t exist d

eta
iling

 a
n op

era
ting

 p
la

n for the b
usiness, includ

ing
 p

rojected
 g

row
th, 

investm
ent a

nd
 the like, should

 b
e id

entified
 a

nd
 collected

 tog
ether 

u
C

onsid
era

tion should
 b

e g
iven of g

enera
l trend

s in existence lea
d

ing
 up

 to M
a

rch a
nd

 how
 they w

ould
 

ha
ve a

ffected
 the b

usiness 

u
D

eta
ils of a

ny contra
cts or p

rojects a
ffected

. W
here this involved

 d
iscussions tha

t d
id

 not turn into 
settled

 contra
cts, w

itness sta
tem

ents a
re likely to ha

ve to b
e ta

ken a
s to the likelihood

 tha
t the contra

ct 
w

ould
 ha

ve conclud
ed

 b
ut for the p

a
nd

em
ic 

u
The extent of the loca

l sp
rea

d
 of C

ovid
-19 m

a
y b

e im
p

orta
nt. If sta

ff or custom
ers ha

ve tested
 p

ositive, 
ea

rly eng
a

g
em

ent in a
sking

 for evid
ence of such tests is likely to b

ea
r fruit



Looking
 forw

a
rd

u
Inform

ation on the FC
A

 test case can be found
 here:

u
http

s://w
w

w
.fca

.org
.uk/firm

s/b
usiness-interrup

tion-insura
nce

u
W

e intend
 to d

o another w
ebinar once the case has been d

ecid
ed

 to 
explain its consequences and

 how
 it w

ill affect claim
ants. 



C
onta

ct D
eta

ils 

u
A

ny Q
uestions? 

u
THA

N
K YO

U
You’ve been listening to O

liver N
ew

m
an and D

avid G
iles

To instruct counsel, please contact: 
C

lerks: Ben C
ressey and

 A
lice M

artin
E-m
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ithcham
bers.com

or 
a.m

artin@
goldsm

ithcham
bers.com

Tel:  0207 353 6802


