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m
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RC
N

 –
G

uid
a

nc
e

:  Re
fusa

l to
 tre

a
t d

ue
 to

 la
c

k o
f 

a
d

e
q

ua
te

 PPE d
uring

 the
 p

a
nd

e
m

ic

u
Und

er the N
M

C
 C

od
e, sa

fety of nursing
 sta

ff is a
 key consid

era
tion 

a
long

sid
e

p
a

tient a
nd

 p
ub

lic sa
fety.

u
W

eig
ht to b

e p
la

ced
 on ow

n sa
fety includ

es effect on fa
m

ily a
nd

 
com

m
unity sa

fety if the nurse b
ecom

es infected
.

u
M

ust ta
ke p

a
rt in id

entifying
 cha

ng
es to w

a
ys of w

orking
 tha

t red
uce risk 

short of refusing
 to p

rovid
e trea

tm
ent a

t a
ll.

u
If a

ll other m
ea

sures to red
uce risk ha

ve b
een exha

usted
 a

nd
 there is still 

ina
d

eq
ua

te PPE, entitled
 to refuse to w

ork

u
M

ust b
e a

b
le to justify the d

ecision a
s rea

sona
b

le.  Keep
 w

ritten record
 of 

sa
fety concerns lea

d
ing

 to d
ecision to w

ithd
ra

w
 trea

tm
ent.



C
orona

virus A
ct 2020 –

Section 11

Ind
em

nity for health service activity: England
 and

 
W

ales
(1)The appropriate authority m

ay—
(a)ind

em
nify a person in respect of a qualifying liability 

incurred
 by the person, or

(b)m
ake arrangem

ents for a person to be 
ind

em
nified

, in respect of a qualifying liability incurred
 

by the person, by an authorised
 person.



“Q
ua

lifying
 Lia

b
ility”

A
 lia

b
ility in to

rt, in re
sp

e
c

t o
f o

r c
o

nse
q

ue
nt o

n 
d

e
a

th, p
e

rso
na

l injury o
r lo

ss, a
rising

 o
ut o

f o
r in 

c
o

nne
c

tio
n w

ith a
 b

re
a

c
h o

f a
 d

uty o
f c

a
re

 o
w

e
d

 
in c

o
nne

c
tio

n w
ith the

 p
ro

visio
n, a

fte
r the

 c
o

m
ing

 
into

 fo
rc

e
 o

f this se
c

tio
n, o

f a
 re

le
va

nt se
rvic

e
.



“Releva
nt service”

A
 se

rvic
e

 w
hic

h is p
ro

vid
e

d
 b

y a
 p

e
rso

n a
s p

a
rt o

f the
 he

a
lth se

rvic
e

 a
nd

 w
hic

h—

(a
)re

la
te

s to
—

(i)c
a

ring
 fo

r o
r tre

a
ting

 a
 p

e
rso

n w
ho

 ha
s, o

r is susp
e

c
te

d
 o

f ha
ving

, c
o

ro
na

virus 
d

ise
a

se
, w

he
the

r o
r no

t in re
sp

e
c

t o
f tha

t d
ise

a
se

,
(ii)c

a
ring

 fo
r o

r tre
a

ting
 a

 p
e

rso
n (o

the
r tha

n a
 p

e
rso

n w
ithin sub

-p
a

ra
g

ra
p

h (i)) 
w

ho
 ha

s b
e

e
n, o

r is susp
e

c
te

d
 o

f b
e

ing
, infe

c
te

d
 o

r c
o

nta
m

ina
te

d
, in re

sp
e

c
t o

f tha
t 

infe
c

tio
n o

r c
o

nta
m

ina
tio

n o
r susp

e
c

te
d

 infe
c

tio
n o

r c
o

nta
m

ina
tio

n, o
r

(iii)d
ia

g
no

sing
 o

r d
e

te
rm

ining
 w

he
the

r a
 p

e
rso

n ha
s b

e
e

n infe
c

te
d

 o
r 

c
o

nta
m

ina
te

d
,

(b
)re

la
te

s to
 d

ia
g

no
sis, c

a
re

 o
r tre

a
tm

e
nt a

nd
 is p

ro
vid

e
d

 in c
o

nse
q

ue
nc

e
 o

f a
no

the
r 

p
e

rso
n w

ho
 usua

lly p
ro

vid
e

s suc
h a

 se
rvic

e
 …

b
e

ing
 una

b
le

 to
 d

o
 so

 in c
o

nse
q

ue
nc

e
 o

f 
p

ro
vid

ing
 a

 se
rvic

e
 w

ithin p
a

ra
g

ra
p

h (a
), o

r

(c
)re

la
te

s to
 d

ia
g

no
sis, c

a
re

 o
r tre

a
tm

e
nt a

nd
 is p

ro
vid

e
d

 in c
o

nse
q

ue
nc

e
 o

f a
no

the
r 

p
e

rso
n …

 b
e

ing
 una

b
le

 to
 d

o
 so

 b
e

c
a

use
 o

f a
 re

a
so

n re
la

ting
 to

 c
o

ro
na

virus.



Ind
e

m
nity vs Im

m
unity fro

m
 suit

N
ot a

 licence
to a

ct neg
lig

ently



u
Exho

rta
tio

ns to
 a

tte
nd

 m
e

d
ic

a
l fa

c
ilitie

s if this is 
ne

c
e

ssa
ry

u
Tic

kle
 it/ta

c
kle

 it
u

Sug
g

e
st tha

t sa
fe

ty a
nd

 sta
nd

a
rd

 o
f c

a
re

 
sho

uld
 no

t fa
ll b

e
lo

w
 a

 re
a

so
na

b
le

 b
a

sic
 le

ve
l



D
uty of C

a
re

u
C

om
m

on la
w

 is the sta
rting

 p
oint 

u
Esta

b
lished

 d
uty of ca

re –
D

octors/p
a

tients

u
D

arnley v  C
royd

on Health Services N
HS Trust [2018] UKSC

 50 

-d
uty of ca

re eng
a

g
ed

 a
s soon a

s som
eone a

ttend
s a

n A
 &

 E d
ep

t 
com

p
la

ining
 of illness, sta

ff should
 ta

ke rea
sona

b
le ca

re not to ca
use the 

p
a

tient further injury



Sta
nd

a
rd

 of ca
re

u
Bolam

v Friern Hospital M
anagem

ent C
om

m
ittee [1957] 1 W

LR 582
“[A

 d
o

c
to

r] is no
t g

uilty o
f ne

g
lig

e
nc

e
 if he

 ha
s a

c
te

d
 in a

c
c

o
rd

a
nc

e
 w

ith a
 

p
ra

c
tic

e
 a

c
c

e
p

te
d

 a
s p

ro
p

e
r b

y a
 re

sp
o

nsib
le

 b
o

d
y o

f m
e

d
ic

a
l m

e
n skille

d
 in tha

t 
p

a
rtic

ula
r a

rt…
”

u
M

ontgom
ery v Lanarkshire Health Board

 [2015] UKSC
 11 –

in resp
ect of 

consent
u

FB v Princess A
lexand

ra Hospital [2017] EW
C

A
 334 

-a
ffirm

ed
 the p

rincip
le tha

t the sta
nd

a
rd

 of ca
re of a

 hosp
ita

l d
octor   

should
 b

e jud
g

ed
 b

y the sta
nd

a
rd

 of skill a
nd

 ca
re a

p
p

rop
ria

te to the  
p

ost w
hich he or she is fulfilling

.



“N
ever Events”

*

“Serious Incid
ents that are w

holly preventable because 
guid

ance or safety recom
m

end
ations that provid

e strong 
system

ic protective barriers are available at national level 
and

 should
 have been im

plem
ented

 by all healthcare 
provid

ers”
-N

B rem
em

ber that causation m
ust flow

 to establish a 
C

linical N
egligence claim

* D
efinition from

 N
H

S Im
p

rovem
ent



C
ontext

u
A

lw
ays im

portant
u

W
as there a reasonable SYSTEM

 in place
u

W
as a reasonable (and

 logical ) PRO
C

ESS follow
ed

 
w

hen assessing PRIO
RITY and

 O
V

ERA
LL SA

FETY 



C
ontext

M
ulholland

 v M
ed

w
ay N

HS Found
ation Trust [2015] EW

H
C

 268 (Q
B):

“In form
ing a conclusion about the cond

uct of a practitioner w
orking w

ithin 
triage w

ithin a busy A
 &

 E D
epartm

ent context cannot be ignored
. The 

assessm
ent of breach of d

uty is not an abstract exercise but one form
ed

 
w

ithin a context…
the A

 &
 E d

epartm
ent w

as busy seeing up to 200 patients 
per d

ay…
The reasonable nurse is one w

ho operates in a busy A
 &

 E w
hich has 

a proced
ure w

hich the nurse w
ill follow

 for stream
ing and

 w
hich d

oes not 
contem

plate an exhaustive d
iagnosis being form

ed
”.



C
ontext 

u
M

orrison v Liverpool W
om

en’s N
HS Found

ation Trust [2020] EW
H

C
 91 (Q

B)
“A

 balance has to be struck betw
een the need

s of any given patient and
 

any other com
peting professional d

em
and

s placed
 upon the clinicians 

involved
. Som

etim
es, the seriousness and

 urgency of a patient’s 
presentation and

 the absence of any conflicting factors w
ill m

and
ate a 

sw
ift and

 d
ecisive response. O

n other occasions, it is equally obvious that 
the need

s of the patient m
ust be d

eprioritised
 to allow

 the clinicians to 
attend

 other d
em

and
s on their tim

e as a m
atter of priority”.

There m
ay be cases in w

hich the risk to the patient is sufficiently low
 as to 

justify a postponem
ent of treatm

ent…
 How

ever, w
here the risk is 

significant and
 increasing a closer consid

eration of the com
peting 

consid
erations w

ill be called
 for”.



C
ontext/g

uid
elines

Pop
e v N

H
S C

om
m

issioning
 Boa

rd
 [2015] 9 W

LUK 380

C
ovid

19 w
ill not, a

lone b
e sufficient rea

son for fa
ilure to m

eet a
n 

a
p

p
rop

ria
te sta

nd
a

rd
 of ca

re



N
IC

E  series of C
ovid

-19 ”Ra
p

id
 

G
uid

a
nce”

u
Eg

D
elivery of Ra

d
iothera

p
y

u
Suggested

 levels of p
rioritiza

tion, b
a

la
ncing:

u
The risk of ca

ncer not b
eing trea

ted
 op

tim
a

lly w
ith the risk of the 

p
a

tient b
ecom

ing seriously ill from
 C

O
V

ID
-19

u
C

onsid
ering p

a
tient-sp

ecific risk fa
ctors, includ

ing com
orb

id
ities 

a
nd

 a
ny risk of them

 b
eing im

m
unosup

p
ressed

u
service ca

p
a

city issues, such a
s lim

ited
 resources (w

orkforce, 
fa

cilities, a
na

esthetics, eq
uip

m
ent).



Price v C
w

m
 TafUniversity H

ealth 
Board  [2019] EW

H
C

 938 (Q
B)

u
D

eparture from
 N

IC
E guid

elines is notprim
a 

facie
evid

ence of negligence.
u

A
 clinical d

ecision w
hich d

eparts from
 the N

IC
E 

G
uid

elines is likely to call for an explanation of som
e 

sort. The nature and
 d

egree of d
etail required

 w
ill 

d
epend

 on all the circum
stances. 

u
D

eparture from
 the guid

elines, should
 be ad

equately 
explained

 and
 justified

.



C
a

ses a
lrea

d
y “in the system

”

u
Lim

itation issues –
still relevant

u
M

ed
ical evid

ence issues
u

Q
uantum

 issues



PD
 16.4  M

ed
ica

l evid
ence

u
4.3  W

here the C
la

im
a

nt is relying
 on the evid

ence of a
 m

ed
ica

l 
p

ra
ctitioner the cla

im
a

nt m
ust a

tta
ch to or serve w

ith his 
p

a
rticula

rs of cla
im

 a
 rep

ort from
 a

 m
ed

ica
l p

ra
ctitioner a

b
out 

the p
ersona

l injuries w
hich he a

lleg
es in his cla

im
u

H
ow

ever:  Fa
ilure to serve a

 m
ed

ica
l rep

ort…
in p

ersona
l injury 

cla
im

s d
oes not eng

a
g

e the “im
p

lied
 sa

nctions” d
octrine”

M
a

rk v U
nive

rsa
l C

o
a

ting
s &

 Se
rvic

e
s Ltd

 [2018] EW
H

C
 3206 (Q

B)



Q
ua

ntum
 issues 

u
Effects of C

ovid
19 p

a
nd

em
ic on the econom

y/Job
 losses/loss of ea

rning
s 

cla
im

s

u
M

a
na

g
em

ent of client exp
ecta

tions

u
A

d
eq

ua
te record

-keep
ing

 in rela
tion to a

d
vice g

iven to clients 



Exp
ert evid

ence in cla
im

s a
rising

 
d

uring
 p

a
nd

em
ic

u
Relevance of expert to claim

 in hand
u

“C
ontext specificity”

u
Specific instructions to experts



Future

u
Sp

ecula
tion only:

u
D

e
c

re
a

se
 in c

la
im

s

u
D

e
c

re
a

se
 in suc

c
e

ssful c
la

im
s 

u
Inc

re
a

se
 o

f c
la

im
s in a

 re
c

e
ssio

n

u
Ea

rly p
ra

g
m

a
tic investig

a
tion a

nd
 a

d
vice

u
D

o not forg
et a

ll the necessa
ry “ing

red
ients” –

(esp
ecia

lly ca
usa

tion) 
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