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The N
a

tiona
l Protocol

u
2 A

pril 2020: N
ational Police C

hiefs’ C
ouncil, C

row
n Prosecution Service, 

The Law
 Society, C

rim
inal Law

 Solicitors’ A
ssociation and

 Lond
on C

rim
inal 

C
ourts Solicitors’ A

ssociation prod
uced

 a national protocol for police 
station attend

ances.

u
https://w

w
w

.law
society.org.uk/support-services/d

ocum
ents/coronavirus-

interview
-protocol-april-2020/

u
The new

 national protocol allow
s d

efence solicitors and
 representatives to 

w
ork rem

otely. 

u
Representatives d

o not need
 to be physically present 

u
They should

 be able to use vid
eo technology and

 phones to give ad
vice 

prior to, and
 d

uring the interview



Free a
nd

 ind
epend

ent lega
l a

d
vice

u
S.58(1) PA

C
E -A

ccess to legal ad
vice.

u
A

 p
erson a

rrested
 a

nd
 held

 in custod
y in a

 p
olice sta

tion or other p
rem

ises sha
ll b

e entitled
, if he 

so req
uests, to consult a

 solicitor p
riva

tely a
t a

ny tim
e.

u
PA

C
E C

od
e C

, para 6 

u
“a

ll d
eta

inees m
ust b

e inform
ed

 tha
t they m

a
y a

t a
ny tim

e consult a
nd

 com
m

unica
te p

riva
tely 

w
ith a

 solicitor, w
hether in p

erson, in w
riting or b

y telep
hone, a

nd
 tha

t free ind
ep

end
ent lega

l 
a

d
vice is a

va
ila

b
le”

u
N

ational Police C
hiefs’ C

ouncil ‘O
peration Talla

–
C

ustod
y’, para 4.13

u
“Ena

b
ling d

eta
inees to exercise their right to lega

l a
d

vice is essentia
l. C

ustod
y sta

ff should
 w

ork 
in conjunction w

ith lega
l rep

resenta
tives to ensure this p

rocess is effectively m
a

na
ged

. 
C

onsid
era

tion should
 b

e given to telep
hone a

d
vice in a

p
p

rop
ria

te circum
sta

nces.”

u
A

rticle 6(1) and
 6(3)(c) 

u
Rig

ht to
 le

g
a

l a
d

vic
e

/re
p

re
se

nta
tio

n o
f yo

ur c
ho

o
sing

 e
xte

nd
s to

 le
g

a
l a

d
vic

e
 w

he
n in a

 p
o

lic
e

 
sta

tio
n [Sa

ld
uz

v Turkey (2009) 49 E.H
.R.R. 19; M

urra
y v U.K. (1996) 22 E.H

.R.R. 29],



C
ustod

y officer d
uties

u
PA

C
E C

od
e C

, para 3.6:

u
“the

 c
usto

d
y o

ffic
e

r is re
sp

o
nsib

le
 fo

r initia
ting

 a
n a

sse
ssm

e
nt to

 c
o

nsid
e

r 
w

he
the

r the
 d

e
ta

ine
e

 is like
ly to

 p
re

se
nt sp

e
c

ific
 risks to

 c
usto

d
y sta

ff, a
ny 

ind
ivid

ua
l w

ho
 m

a
y ha

ve
 c

o
nta

c
t w

ith d
e

ta
ine

e
”

u
PA

C
E C

od
e C

, para 3.8A
:

u
“info

rm
a

tio
n sho

uld
 no

t b
e

 w
ithhe

ld
 fro

m
 a

ny p
e

rso
n a

c
ting

 o
n the

 
d

e
ta

ine
e

’s b
e

ha
lf, fo

r e
xa

m
p

le
, a

n a
p

p
ro

p
ria

te
 a

d
ult, so

lic
ito

r o
r 

inte
rp

re
te

r, if to
 d

o
 so

 m
ig

ht p
ut tha

t p
e

rso
n a

t risk”



V
olunta

ry Interview
s

u
PA

C
E C

od
e C

, 3.21(b)

u
Sets out an ind

ivid
ual’s right to free legal ad

vice

u
A

n ind
ivid

ual’s rights and
 entitlem

ents apply to all those w
ho are to be 

interview
ed

 by police

u
They are not red

uced
 sim

ply because the interview
 is arranged

 on a 
voluntary basis



A
ppropria

te A
d

ults 

u
The N

ational A
ppropriate A

d
ult N

etw
ork's position is that appropriate 

ad
ults should

 continue to attend
 custod

y, subject to three requirem
ents:

1.
D

e
te

ntio
ns/p

ro
c

e
d

ure
s a

re
 ne

c
e

ssa
ry (c

a
nno

t b
e

 d
e

la
ye

d
 o

r a
vo

id
e

d
)

2.
A

p
p

ro
p

ria
te

 PPE
is p

ro
vid

e
d

 to
 A

A
s b

y p
o

lic
e

 w
he

ne
ve

r it is ne
e

d
e

d

3.
The

 c
usto

d
y e

nviro
nm

e
nt is b

e
ing

 run in a
 sa

fe
 m

a
nne

r

u
If any of the three requirem

ents are not m
et, the A

A
s should

 d
ecline to 

attend
 or rem

ove them
selves from

 custod
y.

u
A

lthough the N
ational Protocol applies to legal representatives and

 
solicitors, PA

C
E rem

ains, and
 it continues to be the case that an A

A
 m

ust 
be physically present for an interview

 of a child
 or vulnerable ad

ult.

u
N

ational Protocol, para 6: 
u

“If the a
ttend

a
nce of a

n a
p

p
rop

ria
te a

d
ult is req

uired
 then tha

t w
ill need

 to b
e ta

ken in to 
a

ccount w
hen a

n interview
 is b

eing consid
ered

; in the circum
sta

nces crea
ted

 b
y the C

ovid
-19 

crisis it m
a

y not b
e p

ossib
le to cond

uct a
n interview

 w
ith a

 susp
ect a

nd
 a

n a
p

p
rop

ria
te a

d
ult”



Issues tha
t solicitors a

nd
 

representa
tives a

re fa
cing

u
O

fficers sim
ply are not aw

are of the protocol, d
espite it being published

 on 
2 A

pril 2020

u
Police stations d

o not have the technology

u
O

fficers at the police station m
ay not know

 there is an issue w
ith the 

technology

u
C

harge w
ithout interview

W
he

re
 a

n ind
ivid

ua
l ha

s re
q

ue
ste

d
 le

g
a

l a
d

vic
e

 a
nd

 the
 sta

tio
n is una

b
le

 to
 

a
c

c
o

m
m

o
d

a
te

, the
 p

o
lic

e
 m

a
y d

e
c

id
e

 to
 c

ha
rg

e
 m

a
tte

rs w
itho

ut inte
rvie

w
. This 

c
a

n c
a

use
 a

n issue
 a

s d
e

fe
nd

a
nts ha

ve
 a

 rig
ht to

 p
ut fo

rw
a

rd
 a

 d
e

fe
nc

e
 in 

inte
rvie

w
.

u
C

ell d
oor interview

s m
ay be cond

ucted
 by officers

u
M

issed
 opportunity for a caution



O
ptions to consid

er

u
W

ritten representations
If the police are trying arrange a voluntary interview

u
M

ake use of technology

u
A

d
vise client over the telephone

u
Stand

ard
 “covid

” prepared
 statem

ent 

u
Prepared

 statem
ent setting out nature of your client’s d

efence

u
C

onsid
er m

aking representations at the first appearance
In rela

tion to b
rea

ches of p
rotocol a

nd
/or op

tion for ca
ution

u
A

sk for your representations to be noted
 on the custod

y record

u
If you are able to be present rem

otely for the interview
 state your 

representations at the beginning of the interview

u
M

ake a full note of w
hat happened

 and
 be prepared

 to m
ake a w

itness 
statem

ent



H
ow

 to a
pproa

ch the interview
 a

t 
C

ourt

u
A

b
use

 o
f Pro

c
e

ss

u
A

p
p

lic
a

tio
n to

 Exc
lud

e
u

S.76 PA
C

E 1984
u

S.78 PA
C

E 1984

u
A

d
ve

rse
 infe

re
nc

e
s

u
S.34 C

rim
ina

l Justice a
nd

 Pub
lic O

rd
er A

ct 1999



A
buse of Process

u
R v M

a
xw

ell (2010) UKSC
 48:  The C

ourt ha
s the p

ow
er to sta

y p
roceed

ings in tw
o ca

tegories of ca
se:

u
W

here it w
ill be im

possible to give the accused a fair trial; and

u
W

here it offends the courts sense of justice and propriety to be asked to try the accused in the particular circum
stances of the

ca
se.

u
Jurisdiction: bear in m

ind that if proceedings are in the m
agistrates’ court, only argum

ents on the first lim
b can be addressed.

Proceedings w
here an argum

ent under lim
b tw

o is to be progressed should be adjourned to allow
 an application to be m

ade to the 
D

ivisional C
ourt. 

u
Lim

b 2 argum
ents likely to be focused on a  d

e
lib

e
ra

te
or w

ilfuldisregard for the protocol w
ith the intention of placing the accused 

person at a disadvantage, denied access to legal advice etc.   Burden of proof rests w
ith the D

efence, so m
ay be difficult to establish 

unless there is evidence of com
m

ents m
ade by officers/custody sergeant etc. to support the argum

ent. 
u

Lim
b 1: im

possible to have a fair trial: A
rticle 6(1) and 6(3)(c) the Right to legal advice/representation of your choosing extends to legal 

advice w
hen in a police station [Sa

ld
uz

v Turkey (2009) 49 E.H
.R.R. 19; M

urra
y v U.K. (1996) 22 E.H

.R.R. 29], unless there are com
pelling 

rea
sons.  H

ow
ever even then, if there is scop

e w
ithin the tria

l p
rocess to exclud

e tha
t evid

ence, very unlikely tha
t the w

hole of the trial 
process w

ould be deem
ed unfair: Beuze

v Belg
ium

 [2019] C
rim

 L.R. 233 EC
tH

R.
u

A
lso consider other consequences of the breach of the protocol particular to the defendant or their case.  M

ight opportunities to seek 
diversions or cautions have been lost?  W

as C
ode C

 follow
ed in other respects? E.g. A

A
’s, FM

E assessm
ents, interpreters, w

elfare
issues 

etc. 



A
pplica

tion to Exclud
e: 

Section 76 (2) PA
C

E 1984

u
Tw

o cond
itions und

er w
hich a

 “confession” m
a

y b
e exclud

ed
:

u
O

btained under oppression (s.76(2)(a)); or 

u
In consequence of anything said or done w

hich w
as likely to render the confession unreliable (s.76(2)(b).

u
Burden of proof is on the Pro

se
c

utio
n

to show
 that the confession w

as not m
ade under those circum

stances. 

u
A

rguable an interview
 in w

hich D
 is potentially exposed to risk of contracting C

ovid
-19 as a result of police failure to apply p

rotocol 
could

 b
e op

p
ressive.  If so, even if the confession w

a
s true, it ought to b

e exclud
ed

 b
eca

use of the right a
ga

inst self-incrim
ination.

u
D

 m
ay instruct that they said w

hatever the police w
anted to hear to get out of there, com

pletely distracted by the w
orry about the 

risk to their hea
lth.

u
If not given access to legal advice or lim

ited access, or no interpreter, or interpretation lim
ited because its over the telephone etc. 

could
 rend

er the confession unrelia
b

le. 

u
D

eterm
ination of the application to exclude w

ould probably require evidence to be called on the V
oirD

ire.

u
If application is unsuccessful, that is no barrier to the D

efendant asserting that the interview
 w

as oppressive w
hen giving evid

ence. It 
w

ould seem
 that in those circum

stances, the Judge m
ust direct the jury, if they found that the confession w

as or m
ight have been

m
ade as a result of oppression, they m

ust disregard it, even if they w
ere sure that the confession w

as true  To not do so w
ould be 

incom
patible w

ith A
rticle 6. R v M

urra
y (1950) 34 C

r. A
p

p
 R. 203  R v M

ushta
q

 (2005) 2 C
r. A

p
p

. R 32. 



A
pplica

tion to Exclud
e: 

Section 78(1) PA
C

E 1984

u
“In a

ny p
ro

c
e

e
d

ing
s the

 c
o

urt m
a

y re
fuse

 to
 a

llo
w

 e
vid

e
nc

e
 o

n w
hic

h the
 p

ro
se

c
utio

n p
ro

p
o

se
s to

 
re

ly to
 b

e
 g

ive
n if it a

p
p

e
a

rs to
 the

 c
o

urt tha
t, ha

ving
 re

g
a

rd
 to

 a
ll the

 c
irc

um
sta

nc
e

s, inc
lud

ing
 the

 
c

irc
um

sta
nc

e
s in w

hic
h the

 e
vid

e
nc

e
 w

a
s o

b
ta

ine
d

, the
 a

d
m

issio
n o

f the
 e

vid
e

nc
e

 w
o

uld
 ha

ve
 suc

h 
a

n a
d

ve
rse

 e
ffe

c
t o

n the
 fa

irne
ss o

f the
 p

ro
c

e
e

d
ing

s tha
t the

 c
o

urt o
ug

ht no
t to

 a
d

m
it it.”

u
N

othing p
reventing a

n a
p

p
lica

tion und
er section 78 even if a

p
p

lica
tion und

er section 76 ha
s fa

iled
.   

Q
uestion of fa

irness, ra
ther tha

n relia
b

ility. 

u
For no com

m
ent interview

s or interview
s w

here D
 ha

s fa
iled

 to m
ention som

ething unlikely to b
e a

b
le 

to use s.76 b
ut s.78 is a

p
p

rop
ria

te. 

u
Ib

ra
him

 v U
K [2017] C

rim
 LR 877 sets out consid

era
tions w

here a
ccess to lega

l a
d

vice ha
s b

een 
d

enied
 in b

rea
ch of A

rticle 6 (3) a
nd

 s. 58 PA
C

E. A
lw

a
ys a

 q
uestion of w

hether tha
t b

rea
ch ha

s 
crea

ted
 unfa

irness.   O
ne of the consid

era
tion: w

ha
t d

irections ca
n b

e given to the jury?



A
pplica

tion to Exclud
e: 

Section 78(1) PA
C

E 1984 (cont’d
)

u
Im

p
orta

nt to have the d
etail a

vailab
le as to w

ha
t occurred

 at the p
olice station.  A

rgue that a b
reach of the 

p
rotocol ha

s a
 sim

ila
r effect a

s a b
reach of PA

C
E C

od
e C

.  Protocol d
esigned

 to p
rotect the rights of the d

etained
 

p
erson A

N
D

 m
ake rea

sona
b

le ad
justm

ents to ensure the safety of all p
articip

ants. 

u
Likew

ise, there m
ay ha

ve b
een b

reaches of C
od

e C
 that ca

n b
e the sub

ject of a section 78 ap
p

lication.  It d
oesn’t 

m
a

tter tha
t the b

reach m
ight b

e “und
erstand

ab
le”; if there has b

een a b
reach it m

ight b
e w

orth an ap
p

lication to 
exclud

e. 

u
N

o req
uirem

ent for “im
p

rop
riety” or “b

ad
 fa

ith” on the p
a

rt of the Police [Sa
m

ue
l (1988) 87 C

r. A
p

p
. R 232, C

A
;].  

Issues regard
ing la

ck of facilities to ap
p

ly the p
rotocol for exa

m
p

le; even if officers have tried
 their b

est, it m
ay b

e 
unfa

ir to a
d

m
it the evid

ence.  How
ever, if you can estab

lish that there w
as b

ad
 faith, this w

ill usually lead
 to the 

exclusion of the evid
ence [A

lla
d

ic
e

(1988) 87 C
r. A

p
p

. R 380].

u
C

onsid
er w

hether a
 V

oirD
ire is need

ed
. M

ight the C
row

n m
ake an ad

m
ission as to the cond

itions und
er w

hich the 
interview

 w
as und

erta
ken? It m

ay not b
e contentious, the crow

n can still argue not unfair to ad
m

it the evid
ence 

even if they conced
e tha

t the p
rotocol w

as not follow
ed

, or even that a b
reach of C

od
e C

 occurred
. 



A
d

verse inferences:
Section 34 C

rim
ina

l Justice a
nd

 Public 
O

rd
er A

ct 1994
u

Section 34(1):

u
W

here a d
efend

a
nt fa

ils to m
ention facts in interview

 und
er caution w

hich he later relies up
on in his d

efence; 
s.1(a

)

u
Being a

 fa
ct w

hich in the circum
stances w

hich existed
 at the tim

e the accused
 could

 reasonab
ly b

e 
exp

ected
 to m

ention w
hen so q

uestioned
; s.1

u
The C

ourt or Jury , in d
eterm

ining w
hether the accused

 is guilty m
ay d

raw
 such inferences from

 the failure as 
a

p
p

ea
r p

rop
er. S.2(d

)

u
D

oes not a
p

p
ly if D

 refused
 to leave his cell to b

e interview
ed

; not in the face of q
uestioning. [Jo

hnso
n (2005) 

EW
C

A
 C

rim
 971].  H

ow
ever if the p

olice d
ecid

e to cond
uct the interview

 in the cell it d
oes ap

p
ly. 

u
A

p
p

lies to silence / no com
m

ent and
 to com

m
ent interview

s w
here facts not m

entioned
. 

u
C

rucia
l elem

ent for C
O

V
ID

-19 interview
s:  “the circum

stances w
hich existed

 at the tim
e”.   This is not to b

e 
construed

 restrictively –
A

rg
e

nt (1997) 2 C
r A

p
p

 R 27.



A
d

verse inferences:
Section 34 C

rim
ina

l Justice a
nd

 Public 
O

rd
er A

ct 1994
u

Section 34(2):
u

A
d

ve
rse

 infe
re

nc
e

 c
a

nno
t b

e
 d

ra
w

n if D
 w

a
s d

e
nie

d
 o

p
p

o
rtunity to

 c
o

nsult a
 so

lic
ito

r [if a
t a

n a
utho

rise
d

 p
la

c
e

 o
f 

d
e

te
ntio

n, i.e
. p

o
lic

e
 sta

tio
n].

u
M

a
y b

e an a
rgum

ent tha
t if, as a

 result of Police failing to ap
p

ly the p
rotocol or p

rovid
e safe environm

ent for 
consultation to ta

ke p
lace, D

 is unrep
resented

 this section a
p

p
lies.  Police failure am

ounts to an active d
e

nia
l?

u
Re

lia
nc

e
 o

n Le
g

a
l A

d
vic

e:  D
 w

ill need
 to give evid

ence that tha
t w

a
s w

hy he failed
 to answ

er q
uestions;  e.g.m

y 
solicitor ad

vised
 m

e to sa
y no com

m
ent; 

u
Be careful not to w

a
ive p

rivilege unless intend
 to d

o so. “I w
a

s ad
vised

 over the telep
hone that b

ecause I could
n’t 

b
e rep

resented
, I should

 just sa
y no com

m
ent”, or “I w

as ad
vised

 that b
ecause the p

olice w
ere not p

rovid
ing a 

sa
fe environm

ent for the interview
” etc. w

ould
 b

e w
a

iving p
rivilege.  BUT it m

ay b
e that there’s no issue w

ith that, if 
D

 d
id

 in fa
ct outline a

 d
efence to the rep

resenta
tive, or p

erhap
s consultation w

as lim
ited

 to that ad
vice and

 that 
a

d
vice a

lone; i.e. the d
efence w

as never even d
iscussed

.
u

It m
a

y b
e a

p
p

rop
ria

te for the solicitor / rep
resentative to also give evid

ence regard
ing w

hat occurred
 at the p

olice 
sta

tion to outline the p
rob

lem
s that contrib

uted
 to the d

ecision to not answ
er q

uestions.



A
d

verse inferences

u
D

irection to Jury:

u
M

ust only d
ra

w
 a

n a
d

verse inference  if

u
Prosecution case at the tim

e of the interview
 called for an answ

er

u
N

o sensible explanation for the failure other than he had no answ
er to give or none that w

ould stand up to scrutiny; the jury
m

ust consider any explanation given including legal advice and be told that unless they are sure that that w
as not the 

genuine rea
son for D

’s fa
ilure, they should

 not d
ra

w
 a

ny conclusion a
ga

inst D
 a

s a
 result of it; a

nd

u
In their view

, it is fair and proper to do so.

u
Specia

l d
irection RE lega

l a
d

vice: if jury decide tha
t D

 w
as or m

a
y ha

ve b
een so advised, they are still entitled to consider

w
hether it w

as reasonable to follow
 that advice.  They should take account of m

atters such as D
’s age, m

aturity, a
nd

 a
ny 

e
vid

e
nc

e
 a

b
o

ut re
a

so
n fo

r the
 a

d
vic

e
 b

e
ing

 g
ive

n. 

u
Judge m

ight decide not to give an adverse inference direction  D
efence m

a
y

ask that they do so, if they feel in the 
circum

sta
nces it w

ould
 b

e sa
fer.  

u
Judge is also entitled to direct the Jury that they m

ust no
t hold a no com

m
ent interview

 against a D
efendant if they have 

decided that no adverse inference should be draw
n. 



Pra
ctica

l A
d

vice

u
M

a
ke contem

p
ora

neous note of your actions and
 interactions w

ith custod
y.  

u
Be p

rep
ared

 to d
raft a

 w
itness statem

ent and
 p

otentially com
e to court to give evid

ence ab
out w

hat occurred
.

u
If client com

es to you p
ost interview

, ensure tha
t you take d

eta
iled

 instructions from
 the client as to w

hat occurred
 / 

w
ha

t a
ccess to lega

l a
d

vice w
as (s)he given?  Includ

e this in the p
roof of evid

ence.
u

You m
a

y need
 to tra

ck d
ow

n the rep
resentative that had

 contact w
ith client to seek notes and

 w
itness statem

ent 
in d

ue course.
u

Ra
ise issues w

ith the interview
 on the PET form

 at the first ap
p

earance or on the PTPH form
 at PTPH.

u
O

b
ta

in custod
y record

s w
hich should

 includ
e the d

etails of concerns raised
 b

y p
olice station rep

resentatives / 
solicitors rega

rd
ing interview

.  PA
C

E entitlem
ent and

/or d
isclosure.

u
Ensure tha

t w
hoever is cond

ucting the trial is aw
are of (a) the p

rotocol that should
 have b

een follow
ed

; (b
) w

hat 
actua

lly occurred
;

u
IN

STRUC
T trial a

d
voca

te to consid
er w

hether there is an ap
p

lication to exclud
e / ab

use argum
ent in ad

vance of 
the tria

l as w
itnesses m

a
y b

e req
uired

. 
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