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C
ovid

-19

u
A

G
’s Ref Re: M

anning [2020] EW
C

A
 C

rim
 592:

u
A

 case in w
hich the A

-G
 sought to refer as und

uly lenient a 12-m
onth 

suspend
ed

 sentence for sexual offend
ing against a child

. Leave w
as granted

 
and

 a 24-m
onth suspend

ed
 sentence substituted

.

u
C

ourt of A
ppeal consid

ered
 the im

pact of the C
ovid

-19 em
ergency on those 

serving sentences of im
prisonm

ent.

u
The C

ourt recognises that ow
ing to C

ovid
-19, prison sentences are potentially 

harsher than they otherw
ise m

ight have been.

u
It suggests that this m

ight be a d
ecisive factor in consid

ering w
hether to 

suspend
 a sentence.



C
ovid

-19

u
A

G
’s Ref Re: M

a
nning [2020] EW

C
A

 C
rim

 592:
u

“[41] …
 W

e
 a

re
 he

a
ring

 this Re
fe

re
nc

e
 a

t the
 e

nd
 o

f A
p

ril 2020, w
he

n the
 na

tio
n 

re
m

a
ins in lo

c
k-d

o
w

n a
s a

 re
sult o

f the
 C

o
vid

-19 e
m

e
rg

e
nc

y. The
 im

p
a

c
t o

f tha
t 

e
m

e
rg

e
nc

y o
n p

riso
ns is w

e
ll-kno

w
n. W

e
 a

re
 b

e
ing

 invite
d

 in this Re
fe

re
nc

e
 to

 
o

rd
e

r a
 m

a
n to

 p
riso

n…
 

u
The

 c
urre

nt c
o

nd
itio

ns in p
riso

ns re
p

re
se

nt a
 fa

c
to

r w
hic

h c
a

n p
ro

p
e

rly b
e

 ta
ke

n 
into

 a
c

c
o

unt in d
e

c
id

ing
 w

he
the

r to
 susp

e
nd

 a
 se

nte
nc

e
. In a

c
c

o
rd

a
nc

e
 w

ith 
e

sta
b

lishe
d

 p
rinc

ip
le

s, a
ny c

o
urt w

ill ta
ke

 into
 a

c
c

o
unt the

 like
ly im

p
a

c
t o

f a
 

c
usto

d
ia

l se
nte

nc
e

 up
o

n a
n o

ffe
nd

e
r a

nd
, w

he
re

 a
p

p
ro

p
ria

te
, up

o
n o

the
rs a

s 
w

e
ll.

u
Jud

g
e

s a
nd

 m
a

g
istra

te
s c

a
n, the

re
fo

re
, a

nd
 in o

ur jud
g

m
e

nt sho
uld

, ke
e

p
 in m

ind
 

tha
t the

 im
p

a
c

t o
f a

 c
usto

d
ia

l se
nte

nc
e

 is like
ly to

 b
e

 he
a

vie
r d

uring
 the

 c
urre

nt 
e

m
e

rg
e

nc
y tha

n it w
o

uld
 o

the
rw

ise
 b

e
.

u
Tho

se
 in c

usto
d

y a
re

, fo
r e

xa
m

p
le

, c
o

nfine
d

 to
 the

ir c
e

lls fo
r m

uc
h lo

ng
e

r p
e

rio
d

s 
tha

n w
o

uld
 o

the
rw

ise
 b

e
 the

 c
a

se
 –

c
urre

ntly, 23 ho
urs a

 d
a

y. The
y a

re
 una

b
le

 to
 

re
c

e
ive

 visits. Bo
th the

y a
nd

 the
ir fa

m
ilie

s a
re

 like
ly to

 b
e

 a
nxio

us a
b

o
ut the

 risk o
f 

the
 tra

nsm
issio

n o
f C

o
vid

-19.”
(M

y em
p

ha
sis)



C
ovid

-19

u
O

ther consid
erations:

u
C

ovid
-19 w

ill inevitably lead
 to d

elay in cases reaching the point of 
sentence, through no fault of the d

efend
ant.

u
The effect of d

elay on fairness is w
ell-established

 and
 constitutes im

portant 
m

itigation. O
verarching Principles guid

eline:



C
ovid

-19

u
O

ther consid
erations:

u
D

elay gives opportunities to d
em

onstrate prospects for rehabilitation.

u
D

elay in cases w
here d

efend
ants have been rem

and
ed

 m
ay lead

 to their 
serving longer than the eventual sentence.

u
Sentencing G

uid
elines C

ouncil (old
, but still applicable):



C
ovid

-19

u
O

ffences und
er Health Protection (C

oronavirus, Restrictions) (England
) 

Regulations 2020 (SI2020/350)
u

In force 26
thM

arch 2020, w
ith 3 further am

end
m

ents since then, m
ost 

recently those in force from
 1
stJune 2020 (SI2020/558).

u
C

losure of certain prem
ises, restrictions on business activities, m

ovem
ent, 

gatherings.

u
Prim

arily enforced
 through prohibition notices issued

 to businesses and
 

d
irections to ind

ivid
uals.

u
Fixed

 Penalty N
otices: £100 (£50 if paid

 w
ithin 14 d

ays), rising w
ith each 

subsequent offence to £3,200 for a 6
thnotice

u
O

ffences punishable upon sum
m

ary conviction by a fine.



C
ovid

-19

u
Prison and

 Young O
ffend

er Institution (C
oronavirus) (A

m
end

m
ent) Rules 

2020 (SI2020/400):
u

Perm
its the Secretary of State to d

irect specific classes of prisoners w
ho m

ay 
be released

 on tem
porary licence in response to concerns about the im

pact 
of coronavirus on the prison population. “End

 of C
ustod

y Tem
porary 

Release”.

u
O

nly certain types of prisoner are eligible to be includ
ed

, prim
arily those of 

low
est risk to the public as w

ell as pregnant and
 otherw

ise vulnerable 
offend

ers.

u
Initial reaction has been poor w

ith very few
 prisoners actually released

 and
 

som
e released

 in error.

u
A

 d
raft statutory instrum

ent has been laid
 w

hich w
ould

 extend
 HD

C
 release 

eligibility from
 4 ½

 m
onths to 6 m

onths prior to release. N
ot yet enacted

.



Relea
se A

rra
ngem

ents

u
Terrorist O

ffend
ers (Restriction of Early Release) A

ct 2020:
u

Effective for all “terrorist offend
ers” from

 26
thFebruary 2020 w

ho are serving 
ord

inary d
eterm

inate-length sentences.

u
Takes retroactive effect in that it applies to those sentenced

 before its 
com

m
encem

ent, unless they had
 alread

y been released
 on licence.

u
Prevents autom

atic release of these prisoners after serving half their sentence.

u
Instead

, release is at the d
iscretion of the Parole Board

, no earlier than 2/3 of the 
sentence.



Relea
se A

rra
ngem

ents

u
Release of Prisoners (A

lteration of Relevant Proportion of Sentence) O
rd

er 
2020 (SI2020/158):
u

Effective from
 1
stA

pril 2020, for any offend
ers sentenced

 after this d
ate.

u
O

ffend
ers w

ho are:
u

18+;

u
C

onvicted
 of “releva

nt violent or sexua
l offences”; a

nd
,

u
a

re im
prisoned

 for 7 yea
rs or m

ore

u
A

re no longer eligible for release after serving half their sentence, instead
 their 

release eligibility is after serving 2/3.



A
lcohol A

bstinence M
onitoring 

Requirem
ents

u
Legal A

id
, Sentencing and

 Punishm
ent of O

ffend
ers A

ct 2012 
(C

om
m

encem
ent N

o. 14) O
rd

er 2020 (SI2020/478)
u

Brings into force LA
SPO

 2012 s76 effective from
 19

thM
ay 2020: A

A
M

R for 
C

om
m

unity O
rd

ers and
 Suspend

ed
 Sentence O

rd
ers.

u
Previous piloting com

m
encem

ents d
eem

ed
 successful (Lond

on (2014-2018) and
 

Yorkshire, Hum
ber, Lincoln (June 2017-A

pril 2019)

u
A

A
M

Rs perm
it m

onitoring of alcohol abstinence by a transd
erm

al tag, capable 
of d

etecting alcohol in sw
eat. M

onitoring to be provid
ed

 by outsid
e agencies 

d
esignated

 by the Secretary of State.

u
O

rd
er m

ust be for at least 120 d
ays and

 m
ay prohibit all alcohol intake or 

require alcohol consum
ption to be below

 a specified
 level or not at certain 

tim
es. A

A
M

R only available w
here local arrangem

ents have been put in place.



Sta
tutory “V

ictim
” Surcha

rge

u
Unnecessa

rily com
p

lex, freq
uently a

m
end

ed
, m

islea
d

ing na
m

e!
u

Best a
d

vice is for the C
ourt to sim

p
ly d

ecla
re tha

t “if it a
p

p
lies, it is ord

ered
”, then 

ca
lcula

te the a
m

ount a
d

m
inistra

tively.
u

C
rim

ina
l Justice A

ct 2003 (Surcha
rge) (A

m
end

m
ent) O

rd
er 2020 (SI2020/310): Surcha

rges 
va

lues ha
ve a

ga
in

b
een a

m
end

ed
 for offences com

m
itted

 on or a
fter 14

th
A

p
ril 2020 

(increa
ses of £1 to £9)

u
R v A

b
b

o
tt &

 o
rs2020 EW

C
A

 C
rim

 516: C
A

C
D

’s b
est efforts to m

a
ke sense of the 

surcha
rge in som

e com
p

lex situa
tions:

u
1) W

here fine or custod
y im

posed
 for m

ore tha
n one offence, surcha

rge is ba
sed

 on the 
tota

l fines or custod
y im

posed
 in a

ggrega
te a

nd
 not the sentence for a

 the single offence 
w

hich ca
used

 the highest surcha
rge va

lue.

u
2) O

ffend
er w

ho brea
ches a

n ord
er is not given the surcha

rge a
ga

in w
hen the C

ourt d
ea

ls 
w

ith brea
ch.

u
3)N

ew
 offence + Brea

ch, the surcha
rge va

lue for the new
 offence should

 be ba
sed

 on the 
a

pplica
ble surcha

rge on the d
a

y tha
t the ea

rlier offence w
a

s com
m

itted
 (the one for 

w
hich a

n ord
er subsequently brea

ched
 w

a
s origina

lly im
posed

!).



Upcom
ing Legisla

tive C
ha

nges

u
Sentencing C

od
e

u
Law

 C
om

m
ission project to consolid

ate the existing prim
ary legislation on 

sentencing now
 nearing enactm

ent.

u
W

ill replicate the existing law
 in one, sensibly organised

 and
 user-friend

ly A
ct.

u
Head

line change is the approach to changing the law
: historic layers of 

overlapping legislative changes w
ill be sw

ept aw
ay.

u
The law

 as stated
 in the C

od
e w

ill apply to all cases w
here conviction occurs on 

or after its com
m

encem
ent. (Subject to A

rticle 7 safeguard
s)

u
A

ny future change to the law
 should

 take the sam
e approach based

 on 
conviction d

ate not offence com
m

ission d
ate!

u
The d

raft C
od

e Bill can be found
: https://services.parliam

ent.uk/bills/2019-
21/sentencing.htm

l
u

A
 paving Bill w

hich gives effect to the consolid
ation had

 its third
 read

ing before 
Parliam

ent on 4
thJune 2020.



Public O
rd

er G
uid

elines

u
N

ew
 D

efinitive G
uid

eline Effective from
 1st January 2020:

u
Riot s1

u
V

iolent D
isord

er s2

u
A

ffray s3

u
Threatening Behaviour s4

u
D

isord
erly Behaviour w

ith intent s4A

u
D

isord
erly Behaviour s5

u
(Racially/ Religiously aggravated

 equivalents s31 C
D

A
 1998)

u
Stirring up hatred

 based
 on race, religion or sexual orientation ss18-23, 29B-29G



Upcom
ing G

uid
elines

u
A

ssault and
 A

ttem
pted

 M
urd

er G
uid

eline consultation open until 15
th

Septem
ber 2020:

u
Specific guid

elines for em
ergency w

orker assaults, particularly to reflect the 12-
m

onth m
axim

um
 sentence available.

u
N

ew
 high-culpability factor “Intention to cause fear of serious harm

, includ
ing 

d
isease transm

ission” w
ith reference to spitting/coughing.

u
A

ttem
pted

 m
urd

er guid
eline to be revised

 in line w
ith the stepped

 approach in 
Sched

ule 21 “w
eapon taken to scene” etc

u
M

ore, narrow
er categories of harm

 and
 culpability.

u
D

rug O
ffences G

uid
eline consultation now

 open until 7
th

M
ay 2020:

u
Exploitation of child

ren/ vulnerable persons in d
rug d

ealing/ cuckooing
u

Upd
ated

 and
 new

 guid
elines, includ

ing for Psychoactive Substances A
ct 2016 

offences.



For further inform
a

tion or enquiry

Please feel to ask any questions you m
ay have.

Thank you for attend
ing this w

ebinar.

Harry O
’Sullivan -G

oldsm
ith C

ham
bers 

h.o’sullivan@
goldsm

ithcham
bers.com

C
lerks: M

ichael Johnson, John Francis, Lynn Pilkington

clerks@
gold

sm
ithcham

bers.com
 

Tel:  020 7353 6803


