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W
ha

t w
ere d

iscussing

This sem
inar is a brief guid

e to the O
rd

ers that can be varied
 by the court. 

W
e w

ill be looking at:

V
ariation und

er S31 M
C

A
 1973;

Setting-asid
e the ord

er ow
ing to non-d

isclosure, fraud
 or und

ue influence;

N
ew

 or subsequent events (Bard
erEvent);

O
rd

ers m
ad

e by consent. 



S31 M
C

A
 1973: W

ha
t ord

ers ca
n be 

va
ried

?

u
The follow

ing ord
ers ca

n b
e va

ried
:

u
M

a
intena

nce pend
ing sui (interim

 ord
ers for m

a
intena

nce);

u
Period

ica
l pa

ym
ents a

nd
 secured

 period
ica

l pa
ym

ents (subject to 28(1A
) –

court d
irecting 

tha
t pa

yee not entitled
 to a

pply und
er s31 for a

n extension of the term
 of pa

ym
ent);

u
Lum

p sum
s by insta

llm
ents (penrose

v Penrose [1994] 2 FLR 621;

u
D

eferred
 lum

p sum
s;

u
Pension Sha

ring O
rd

ers (before d
ecree a

bsolute);

u
M

esherO
rd

ers;

u
Sa

le of Property O
rd

ers. 

u
So not…

. Lum
p sum

s 



Liberty to a
pply N

O
T va

ry

u
LTA

 d
oes not allow

 a party to seek variation otherw
ise prohibited

 by 31 
M

C
A

 1973. 

u
LTA

 is for the purpose of w
orking out an ord

er, not varying it. 

u
How

ever, see M
utch

v M
utch

[2016] EW
C

A
 C

iv
379, w

here the C
A

 held
 

that a W
’s application und

er LTA
 and

 statem
ent in support w

as effective 
as an application to extend

 the term
 of her PPO

. 



Principles the court a
pplies 

u
Broa

d
 d

iscretion since Lew
is v Lew

is [1977] –
see H

a
rris v H

a
rris [2001] 1 FC

R 68;
u

First consid
era

tion the w
elfa

re of the child
ren;

u
C

ha
ng

e in circum
sta

nces (unlikely w
ithout a

ny);

u
C

lea
n Brea

k;
u

Fa
irness is the overrid

ing
 ob

jective;
u

Increa
ses or d

ecrea
ses in fina

nces;

u
H

 not lia
b

le to p
a

y for W
’s FM

 since sep
a

ra
tion;

u
C

om
p

lete review
 or lig

ht touch review
?

u
Second

 id
entica

l a
p

p
lica

tion to va
ry –

strike out;



Ba
ckd

a
ting

u
The court has an alm

ost unrestricted
 pow

er to vary ord
ers retrospectively 

and
 to backd

ate paym
ents;

u
It is theoretically possible to backd

ate paym
ents to the d

ate of the original 
application in the petition. Usually, how

ever, backd
ating d

oes not extend
 

beyond
 the d

ate of the variation.  



N
on D

isclosure, Fra
ud

, Und
ue 

Influence

u
A

 financial ord
er, even m

ad
e by consent, can be re-opened

 and
 

review
ed

 if there has been failure to provid
e PERTIN

EN
T full and

 frank 
d

isclosure in the lead
 up to that ord

er being m
ad

e, or if one spouse has 
acted

 fraud
ulently or has exerted

 und
ue influence;

u
Lead

ing case is Sharland
;

u
A

 HIG
H level or m

aterial non d
isclosure is required

. M
inor non-d

isclosure is 
not sufficient (sm

all asset in the context not enough);

u
Lead

ing cases very fact specific and
 not possible to m

ad
e a clear list of 

the behavior w
hich w

ould
 be sufficient to re-open an ord

er. 



Ba
rd

erEvents 

u
Barderv

Barder[1987] 2 FLR 480
esta

b
lished

 tha
t a

 court m
a

y a
llow

 a
 cha

llenge to a
 fina

ncia
l rem

ed
y 

ord
er on the ground

 of new
 events, if the follow

ing four cond
itions a

re sa
tisfied

:
u

N
ew

 events ha
ve occurred

 since the ord
er w

hich inva
lid

a
te the b

a
sis or fund

a
m

enta
l a

ssum
p

tion on w
hich 

it w
a

s m
a

d
e, so tha

t, if lea
ve to a

p
p

ea
l out of tim

e w
ere to b

e given, the a
p

p
ea

l w
ould

 b
e certa

in, or very 
likely, to succeed

.
u

The new
 events occurred

 w
ithin a

 rela
tively short tim

e of the ord
er b

eing m
a

d
e. It w

ould
 b

e extrem
ely 

unlikely tha
t the length of tim

e could
 b

e a
s m

uch a
s a

 yea
r. In m

ost ca
ses it w

ould
 b

e no m
ore tha

n a
 few

 
m

onths.
u

The a
p

p
lica

tion for lea
ve to a

p
p

ea
l out of tim

e is m
a

d
e rea

sona
b

ly p
rom

p
tly in the circum

sta
nces of the 

ca
se.

u
The gra

nt of lea
ve to a

p
p

ea
l out of tim

e w
ould

 not p
rejud

ice third
 p

a
rties w

ho ha
ve a

cq
uired

, in good
 

fa
ith a

nd
 for va

lua
b

le consid
era

tion, interests in p
rop

erty w
hich itself is the sub

ject m
a

tter of the releva
nt 

ord
er.

u
For the

Barderprinciple to a
pply, the new

 events m
ust be unforeseen a

nd
 unforeseea

ble (C
ornick v C

ornick 
[1994] 2 FLR 530 ,H

a
le J a

t p
a

ge 537).
u

M
ostyn J ha

s em
pha

sised
 tha

t ''unforeseea
ble'' should

 not ha
ve a

 d
ifferent m

ea
ning in the Fa

m
ily D

ivision 
com

pa
red

 to other D
ivisions of the H

igh C
ourt, a

nd
 tha

t civil ca
ses should

 be consid
ered

 (D
B v D

LJ [2016] 
EW

H
C

 324 (Fa
m

) ,a
t p

a
ra

gra
p

h 41).



Xhydias
agreem

ents

u
If there is a

 d
isp

ute a
b

out w
hether negotia

tions ha
ve p

rod
uced

 a
n a

greem
ent, the court ha

s a
 b

roa
d

 
d

iscretion to d
eterm

ine the issue. O
rd

ina
rily, hea

d
s of a

greem
ent signed

 b
y the p

a
rties or a

 clea
r excha

nge of 
solicitors' letters a

re evid
ence of a

n a
greem

ent (Xyd
hia

s v Xyd
hia

s [1999] 1 FLR 683, Tho
rp

e
 LJ a

t p
a

g
e

 696).

u
W

hether a
n a

greem
ent ha

s b
een rea

ched
 a

lw
a

ys turns on the fa
cts.

u
In certa

in circum
sta

nces, even w
here the p

a
rties ha

ve not rea
ched

 fina
l a

greem
ent on a

ll p
oints b

etw
een 

them
, there is still sufficient a

greem
ent to b

ind
 them

 to a
 p

a
rticula

r outcom
e, even if the negotia

tions ha
ve 

b
een cond

ucted
 on a

 w
ithout p

rejud
ice b

a
sis.

u
Be a

w
a

re of rea
ching a

 sta
ge in negotia

tions w
here a

 p
a

rty m
ight b

e a
b

le to a
ssert w

ha
t is colloq

uia
lly term

ed
 

a
Xhyd

ia
sa

greem
ent. It m

ea
ns a

 sta
ge of negotia

tions w
here one or b

oth p
a

rties b
elieve the negotia

tions a
re 

sufficiently a
d

va
nced

 tha
t they w

ould
 b

e up
held

 a
s a

 b
ind

ing a
greem

ent w
ere a

 jud
ge ever to b

e ca
lled

 on to 
d

ecid
e the p

oint.

u
If the only rem

a
ining issues a

re issues of d
ra

fting, d
eta

il or im
p

lem
enta

tion, this w
ould

 suggest 
a

Xhyd
ia

sa
greem

ent. A
n inconsistent or m

a
nip

ula
tive litiga

nt should
 not b

e a
llow

ed
 to rep

ud
ia

te a
n 

a
greem

ent on the ground
 tha

t such issues ha
ve not b

een clea
rly resolved

 (Xhyd
ia

s, Tho
rp

e
 LJ a

t p
a

g
e

 693).

u
In p

roceed
ings for a

fina
ncia

lrem
ed

y, there ha
s a

lw
a

ys b
een a

 clea
r d

istinction b
etw

een the d
eterm

ina
tion of 

lia
b

ility a
nd

 the d
eterm

ina
tion of the security for the p

erform
a

nce of a
n ob

liga
tion (Xhyd

ia
s, Tho

rp
e

 LJ a
t p

a
g

e
 

694), the la
tter b

eing a
 p

oint of d
eta

il.



C
onta

ct D
eta

ils 

u
A

ny Q
uestions? 

u
THA

N
K YO

U
Yo

u’ve
 b

e
e

n liste
ning

 to
 c

ha
rlo

tte
 Pro

ud
m

a
n

a
nd

 Jo
a

nna
 G

illa
n

To
 instruc

t c
o

unse
l, p

le
a

se
 c

o
nta

c
t:

C
le

rks: A
lex N

unn
E-m

a
il A

.nunn@
gold

sm
ithcham

bers.com
Tel:  0207 353 6802


